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CURRENT PROBLEMS OF LABOR USE OF CONVICTS SENTENCED
TO IMPRISONMENT

The main issues of legal regulation of labor in the history of the develop-
ment of penal institutions (correctional colonies), its place in the system of basic
means of correction and re-socialization are considered by the authors. The prob-
lems that arise when the convicts are involved in socially useful work in the mod-
ern conditions of functioning of the enterprises of correctional colonies, are de-
termined. Attention is drawn to the need to study foreign experience of involving
convicts in labor, as there is a significant economic benefit and educational and
corrective effect. The ways of improving the efficiency of labor use of convicts in
Ukraine on the basis of voluntariness, development and expansion of the limits of
convicts’ professional orientation, creating of productive workshops, are indi-
cated.
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Target setting. One of the main tasks of punishment is convicts’ correction
and re-socialization, as defined in Art. 6 of the Criminal Executive Code of
Ukraine (further — the CEC). In particular, part 3 of the CEC of Ukraine states:
«The main means of convicts’ correction and re-socialization are the established

procedure of execution and serving the punishment (regime), probation, socially
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useful labor, social and educational work, general and vocational studying, public
influence«”.

The history of formation and development of the Criminal and Executive
System of Ukraine is inextricably linked with the development of criminal and ex-
ecutive legislation in general and the regulation of criminal and executive legal re-
lations. One of the central places in this process take the issues of the use and regu-
lation of convicts’ work. Although, as it was mentioned, work takes a special place
among the measures of correctional influence on the convicts. Until now there are
such discussions: does really forced labor in Ukrainian prisons, bring any correc-
tion to the convicts? must labor be forced, or it should be based on voluntariness?
how justified is the imposition of penalties for the rejection to make any socially
useful labor? These and other questions are connected with the problems related to
the equipment of industrial objects of penal institutions (further — P1). There is no
harmony in the approaches, especially among practitioners, regarding the use of
professions that convicts had before their moving to the Pl and the acquirement of
new skills that are often not demanded by modern industries.

Actual scientific researches and issues analysis. It is worth saying that at
the territory of independent Ukraine such scholars as: K. A. Avtukhov,
I. H. Bohatyrov, T.A. Denysova, O.M. Dzhuzha, V.M. Dromin, O. H. Kolb,
V. Ya. Konopelskyi, 1. M. Kopotun, O. H. Krykushenko, V. O. Merkulova,
H. O. Radov, A. Kh. Stepaniuk, V. M. Trubnykov, V. V. Shablystyi,
Yu. V. Shynkarov, I. S. Yakovets and others were working and are working suc-
cessfully over the problems of Criminal and Executive Law. According to them,
based on constitutional guidelines, everyone has the right to work in conditions
that meet the requirements of safety and hygiene, to get pay for work without any
discrimination of its size, as well as the right to leave, to be protected against un-

employment, etc. It should be pointed out that although a legislator’s view at in-

leI/IMiHaHLHO-BHKOHaB‘H/Iﬁ kogekc Ykpainu. Odinitianii Teker. Bun.: «[TAJIMBOJIA A. B.». Kuis,
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volving convicts to work as at a means of influencing convicts’ behaviour is con-
stant, researchers and practitioners are still investigating this issue.

The purpose of the article is to identify the existing problems of labor use
of convicts while their serving sentence in form of imprisonment, and also to pro-
pose the ways of involving convicts in socially useful work on the basis of the
European model, relying on historical experience, analysis of the current criminal
and executive legislation, practice of its application and the results of general theo-
retical studies.

The statement of basic materials. A well-known saying is «Labor is the
basic condition of human existence». In Ukraine (at first as a component of tsarist
Russia, then the USSR, now as an independent state), the issue of labor use of con-
victs has always arisen. But at all times, scholars, progressive political figures, and
writers voiced their support for the urgent need to change the existing system of
involving convicts to work in order the period of convicts’ staying in prisons cof-
rects a person with punishment, rather than neglects it, cultivating a faulty state of
hard poorly qualified, but more precisely slavish labor.

The disadvantages of Penal System can be defined by the slogan from
Dante’s Divine Comedy, where, in the part the «Hell», it was talked about the hell-
ish gates topped with the inscription: «Lasciate ogni speranza voi ch’entrate» -
leave all hope those who enter here?. Despite numerous reforms and attempts to
change the «prison traditions», we have the same prison world with its own
«laws», to which the state has to adapt shamefully. And as long as the prison cre-
ates its own world of not social, specific, not human «criminal laws», faced with
which everyone sees that the «stronger spirit» a criminal has the more valued he is
and a greater degree of prison «ranks» he takes. No wonder that P. Kropotkin

pointed out that till our prison does not realize the purpose of punishing repentance

2 Jlante Anurbepu. boxxecTsenHas komenus. Mocksa: IKCMO, 2009. C. 34.
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and correcting criminals, it will forever remain «a university of crime kept at the
expense of the state»’.

For centuries, hard labor, prisoner’s labor and other prison trials, as a rule,
turned prisoners into hardened criminals. For example, J. Mitford noted that even if
the society tried to improve the conditions of the prisoners, not only the admini-
stration of institutions, but the other prison staff as well, opposed it in every way.
She observes: specialists’ attempts to carry out their mission faced opposition from
the security departments with their «punitive approach to prisoners». The assimila-
tion of punitive guidelines has negative consequences not only for convicts, but for
personnel as well*.

The prison labor teams, camps and prisons of the Russian and Soviet period
remain a terrible consequence for today. Despite the slogans that it can’t be any
victimization of the convicts, deliberate humiliation of their personal dignity, use
of means of compulsory nature unforeseen by the law, there were significant viola-
tions of human rights in penal institutions and the respect and fair treatment to the
convicts were rather an exception than a rule. Already in the 20’s and 30’s of the
twentieth century the use of unskilled prisoners’ labor on a royalty-free basis be-
came the norm®. In various regions, especially in the Far East, the North, and then
in all distant territories of the USSR, the corps-labor camps were organized in a
hurry. Despite serious violations of law in Stalin’s time, as it was noted by the
scholars, politicians, writers and practitioners, great work concerning prisoners’
correction through productive labor was done at the camps. For ethical reasons, we
will not cite famous specialists who approved such labor use of convicts.

Pulling into the history of functioning of the corrective labor system, we re-
member how the talented and devoted architects, builders, constructors and writers

made their achievements and discoveries in places of non-freedom. The notorious

¥ Kroptkin P. Les Prisons. Paris: Emile Nourry Editeur, 1880. C. 140.
* Mitford J. Kind and usual punishment. The Prison Business. New York. Alfred Knopf, 1975.
% Kpaxmansuuk JI. I'. Tpy 3aKoueHHBIX 1 €ro mpaBoBoe peryiauposanue B CCCP. Capatos: U3n-o Ca-
paroBckoro yHuBepcutera, 1963. C. 15
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White Sea-Baltic, Volga-Don Canals, the building of the Baikal-Amur Mainline
(BAM), wood fellings in the Komi Autonomous Republic, Perm Region, the Ivdel-
sky, Karelian and Magadan «spetslagi», building of a tunnel between the mainland
and Sakhalin island. Everyone knows surnames of such academicians as
S. P. Korolov, D. S. Lykhachev, others and their successes in rocket and aircraft
construction, designing the best medium tank T-34 by M. I. Koshkin. It is on such
persons as they were the economy of the state was rising and strengthening, but all
mentioned happened in «prison» department. The cheap labor force of the prison-
ers and, as a result, 20 % of gross national product were created by the corrective
labor system of that time, and the enterprises of the system produced a fifth half of
all the benefits that society enjoyed®.

Based on Marxist theory, specialists in Criminal and Executive (Correctional
Labor) Law have, until recently, adapted to the idea that labor takes a special place
among measures of correctional influence on convicts. This is due to the fact that
the relation to socially useful activity is the highest ideological, political and moral
criterion of a man. In their opinion, persons from convicts who do not have any la-
bor skills, are not prepared for work psychologically, perceive methods of educa-
tion poorly. Conducted theoretical researches and studying the practice of work of
correctional institutions give grounds to affirm that labor during the period of im-
prisonment until recently was considered to be the main measure of convicts’ cor-
rection. Today it is worth to realize that the use of free labor force, laborious, ex-
hausting, unskilled labor is unlikely to be the basis for convicts’ correction.

As the majority of scholars note, the recent totalitarian past of the country
could not but influence domestic policy in the field of involving prisoners to labor,
save the vices that are typical for Criminal and Executive System itself (further —
the CES). A heavy punishment imposed by the court that is imprisonment, often

becomes unbearable in practice, deprives the convicts morally and, most often,

® Ilenncosa T. A. TTokapaHHs: KpUMiHAIBHO-NPABOBHiA, KPMMiHOIOTIYHMHA Ta KPHMiHAJIbHO-BUKOHABUMIA
aHaii3: Mmonorpadis. 3anopixokst: Bua-so KITVY, 2007. C. 231-237.
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physically (stomach ulcer, tuberculosis, accidents at work and in everyday life,
nervous breakdowns, etc., are typical for those who are held in correctional institu-
tions).

However, despite the fact that Ukraine has chosen democratic development,
the idea that active counteraction to crime should be inextricably linked with the
severity of the criminal law, the rigidity of the regime requirements, the obligatory
use of convicts at hard, low paid jobs, etc., is dominant in social legal conscious-
ness. Labor, as a correctional factor, is characterized from the point of view of
general goodness of labor activity for individual and social development of a per-
son. On the other hand, the voices are heard that there will be no disaster, if prison-
ers do not be occupied with labor. In order to convince the experience of foreign
countries is given and it is stated that in most places of imprisonment convicts are
not involved. Unfortunately, however, there are not clear parallels regarding the
viability of the corrective labor potential on the background of unresolved social
and disharmonious intentions of convict’s personality, his internal alienation from
social stereotypes of social interaction models. Let’s try to understand these two
opposing statements.

Experts rightly point out that according to Part 3 of Art. 43 of the Constitu-
tion of Ukraine’, the labor that is made by a person by a sentence or a court verdict,
does not considered to be forced. And given that the court verdict does not involve
the combination of imprisonment with convicts’ obligatory work, if a man does not
want to work and he is forced to do so in penal institution, then his work is forced.
The legal basis for the use of socially useful labor are the principles of the norms
of the CEC of Ukraine® and the Labor Code of Ukraine®.

" Koncrutymis Vkpainu: npuiiaata Ha m’stiit cecii BepxoBuoi Paau Ykpainn 28 uepsus 1996 p. Kuis:
IIpeca Ykpainu, 1997. C. 18-19.

8KpI/IMiHaJH,Ho-BI/IKOHanI/II‘/’I kogekc Ykpainu. Odinitianii Teker. Bun.: «[TAJIMBOJIA A. B.». Kuis,
2017.

®Komexc 3aKoHiB npo mnpamo Ykpaimm. Pemakuis Bin 20 ciums .2018 p., mincraBa 2249-19.
URL: http://zakon3.rada.gov.ua/laws/show/322-08. Ha3sea 3 ekpany (mata 3epuenns: 11.08.2018).
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At present, the issue of forced labor in penal institutions is less acute, be-
cause today, not everyone who wants to work can get a job, even what he does not
like and what he does voluntarily. However, the belief that convicts’ labor has the
ability to change their personal qualities for better is rather stable. They are typical
for domestic psychological and legal opinion.

It should be emphasized that the specifics of institutions where convicts
serve sentences in Ukraine today does not allow them to be recruited based on their
former specialty and individual characteristics. Manufacturing is usually low-
skilled, and monotony, gray color of every day, the absence of prospects to change
the work, limited communication, the inability to work according a specialty, and,
at the same time, the lack of prospects of the received specialty in prisons, leads to
the fact that labor does not have any corrective effect, but only becomes a burden
and a necessary duty for the convicts. A man is a creator by his very nature and
only the instinct of self-preservation helps them not to lose their creative spirit.
Consequently, convicts look for at least some kind of exercise that will distract
them from an ordinary life. Women begin to sew, to knit, men - to repair some-
thing in workshops, to draw and so on. As we see it, only radical changes in labor
use, assistance in acquiring really useful skills that will help convicts not only in
prisons but also after their release, in our opinion, would help the labor to perform
corrective functions.

It seems that raising the level of productivity of convicts’ labor should be
carried out, first of all, by the expansion of activities. It requires appropriate refur-
bishment of production facilities, building of appropriate productive workshops,
and, consequently, state lending. As professional researches shows, a man can
change the attitude to work, and thus give a priority to it being at large rather than
meeting material needs by committing a crime, if labor, as it was noted, enables a
man to identify and to realize his creative abilities and skills. Consequently, the
expansion of the types of labor activity will determine the need for studying, which

should be focused on a convict’s appropriate preferences.
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In our opinion, the organization of convicts’ labor has a certain burden and
therefore should meet the following requirements: work can be done according to
quantitative and qualitative indicators, but it must be proportionate with physical
and spiritual forces of a convict; it is gradually complicated in terms of production
tasks in proportion to the acquisition of labor skills and the improvement of pro-
ductive qualification; it represents not only creative but also material interest for
the convicts. In labor use it is necessary to take into account the formation of posi-
tive motives of labor activity; expansion of professional interests; training of hard
work and professional habits. The effectiveness of labor use of convicts depends
not only on the content and equipment of production processes, but also on such
conditions as: aesthetics of production; cleanliness of the rooms; forming of visual
information; external cleanliness and so on. We also consider to be important the
need for appropriate training of employees who train convicts and coordinate the
production process.

It is believed that labor, according to the basic laws of human psychology,
may have corrective or re-socializing, anti-criminogenic potential only in case of
its voluntariness. If it is on the contrary, then it is considered to serve as a punitive
means, without causing convict’s respectful attitude and desire to work in future.
The labor of convicts, in our opinion, serves as a fence against the degradation of
an individual, which is likely through imprisonment.

An example of a transition from slave, unskilled labor can serve the experi-
ence of foreign countries. Fifty years ago, researchers of California Legislative As-
sembly published a report stating that the equipment of enterprises in most prisons
was worn, masters did not have the appropriate qualification, and the labor indus-
try barely achieved the goal of reducing idleness. The task of acquiring prisoners’
skills to work, striving and desire to work was not fulfilled°.

Today, the situation in most developed Western countries has changed dra-

matically. Labor in Penitentiary Systems is represented not as a corrective but as

19 Mitford J. Kind and usual punishment. The Prison Business. C. 228.
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an instrumental tool that enables convicts to live out the imprisonment more easily,
gives an opportunity for those who wish to prepare for future freedom in terms of
providing themselves with employment. Thus, the programs of labor employment
of convicts in the Penitentiary System of Sweden are predetermined with a desire
to achieve such an effect that individuals would work for their own pleasure, have
an opportunity to get appropriate skills in a certain profession, through which it
would be possible to ensure their existence in society and to prevent unlawful be-
havior. In addition to the productive workshops, the convicts are allowed to work
according to those specialties that they had before sentencing and can continue dis-
tantly through the Internet (programming, accounting, management, etc.) that does
not contradict the schedule of an institution*. Unfortunately, this possibility is not
foreseen in Ukraine yet.

Convicts who are in the penitentiary institutions of France work in special
workshops equipped in prisons. Labor activity, organized at their territory, is quite
diverse: making of electronic devices; carpentry; producing of air conditioners;
producing of aviation engines, etc. Measures have been taken in order to ensure the
paid work for all wanted convicts as for the needs of the institution itself (in the
dining room, laundry, shop, service of the institution), as in the productive work-
shops. In general, the French Penitentiary System employs around 9300 prisoners
each year, receiving wages of around 37 million euro annually*.

Special attention should be paid at the experience of Germany. At the terri-
tory of Germany, prisons are divided into penitentiary institutions of open and
closed types, as well as public and private ones. Partially privatized prisons in
Germany are quite widespread. The labor of convicts is organized in workshops
according to production tasks and can be both highly skilled and involving non-

qualified people, with their further training. According to the results of such enter-

1! enncosa T. A. 3anydeHHs 3acyKEHHX JI0 TIpALl SK 3aci0 BUIPaBIEHHsS 0COOHM. AKTyasbHi IpoGneMu
Cy4acHOI HayKH B JOCJiKeHHX Mostoux yueHux. Cimdeponons: Taspis, 2006. Bum. 9. C. 124-130.

12 Ministére de la Justice [Enexrponnuii pecypc]. URL: http://www.justice.gouv.fr/_telechargement/dap/
plaquette. TRAVAIL reedition 2012 opt.pdf. Ha3sa 3 expany (nata 3Beprenns: 11.08.2018).
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prises functioning, there has never been an incident that would lead to the loss of
control over the management of this institution®.

The experience of Great Britain, Germany, France, Sweden, Finland has al-
ready been successfully handled by neighboring countries, in particular, by Latvia,
Lithuania and Poland. As it seems, there is high time for researches in our country
as well. After all, as it was rightly stated: the key to success lies in the overall
moral value approach, ethics, transparency, the ability to see the prospects of activ-
ity, the prospects for convicts’ re-socialization™.

Conclusions and offers. Becoming acute, the problem of protecting the in-
terests of the society and an individual as a victim and as an offender as well,
brings us to the need to rethink the views on the involvement of convicts into so-
cially useful work. In the places of imprisonment, the development and expansion
of the limits of professional orientation of a convict, who, after release, can use a
profession that is useful both for the society and for a particular person, should be
optimized.

We consider it absolutely necessary to study foreign experience of involving
convicts in labor. As practice shows, there is a significant economic benefit and
educational and corrective effect.

It is necessary to involve investors for building new institutions, including
partially privatized, taking into account international requirements and standards.
In order to avoid soviet mistakes, it is desirable to solve the problem of the possi-
bility to serve sentences according to convicts’ place of residence, including the
creation of «mini-colonies» with productive workshops. Such institutions work
successfully in Great Britain, where the main task is to create conditions for con-

victs that are closed to ordinary life.

¥ Hopap Jlaxyru. YacTHble TIOPBMEI: Kak 3T0 paboTaer. 24 okrsbps 2013 r. [Dmexrpomnsiii pecypc.
URL: https://pravo.ru/review/view/89878/. Hazsanue ¢ 3xpana (nara 3seprenns: 11.08.2018).

14 LLa gestion déléguée des établissements pénitantiaires: 20 ans de partenariat public-privé. Min-istére de la
Justice: Direction de 1’ administration pénitentiaire. Paris. 2015. 78 p.
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So, approaches of involving convicts in work, destructing conditions that
cause an opportunity of creation of a slave, humiliating the honor and dignity of a
person labor use, require radical changes. And the sooner practical implementation
of such a reform will occur, the more people Ukraine will save from the criminal

path.
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Jenucoesa T. A., Kpuxkywenko O. I. Cyuacni npodaemu npayesuKopucmanHs
3acy0xceHux 00 no3vaeienua 0.

Aemopamu po32n0aiomvcsi OCHOBHI NUMAHHI NPABOBO20 Pe2YTI08AHHS NPA-
Yi 8 icmopii po36UmKy YCmMaHo8 UKOHAHHS NOKAPAHb (BUNPABHUX KOJOHIL), il Mic-
ye 8 cucmemi OCHOBHUX 3ac00i8 suUNpasieHHs ma pecoyianizayii. Busnauaromucs
npobnemu, Wo SUHUKAOMb NPU 3ATY4YEeHHI 3aCyO0HCeHUX 00 CYCHIIbHO KOPUCHOL
npayi 6 Cy4acHux ymoeax (yHKYioHy8aHHs UPOOHUYME GUNPABHUX KOJOHIU. 36e-
PMAEmspcsl y8aza Ha HeoOXIOHICMb B8UBUEHHS 3apYDINCHO20 00C8I0Y 3ANyUeHHS 3d-
CcyodiceHux 00 npayi, OCKLIbKU 8 YboM) 80AUAEMbCS ICIMOMHA eKOHOMIYHA 812004,
BUXOBHUL | 6UNpasHUll eghekm. Brazani winsaxu niosuwjenns eghekmusrnocmi npaye-
BUKOPUCMAHHS 3ACYONCEHUX 8 YKpaini Ha 0CHOBI 00OPOBINbHOCMI, PO38UMKY I PO-
3uwUpeHts mexc npoghecitinoi opienmayii 3acyOHceHux, CMEOPEeHHs SUPOOHUYUX
maticmepeHp.

Knrouoegi cnosa: 3acyooiceni, kKapanoHo-6UnpasHuul 6NIU8, Npays, NOKaApaHHs.

[enucoea T. A., Kpuxywenxo A. I. Coepemerinvle  npodnemvl  mpyooucnoib306aHuA
OCYHCOECHHBIX K TUUWEHUIO C80000bl

Aemopamu paccmampugaiomcst 0CHO8Hble BONPOCHI NPABOBO20 Pe2yIUPO8a-
HUsL mpyoa 6 UCMOPUYU PA3BUMUSL YYPEHCOEHUL UCNOTIHEHUS HAKA3AHUU (UChpasu-
MeNbHbIX KOJIOHULL), e20 Mecma 6 cucmeme OCHOBHbIX CPeoCme UCHPAGIeHUsl U pe-
coyuanuzayuu ocyxcoennuvlx. Onpedenaiomcs npoodiemvl, 803HUKAOWUe Npu npu-
BlIeYEHUU OCYHCOEHHBIX K 0OUeCN8EHHO NOAE3HOMY MpPY0y 8 COBPEMEHHbIX VClO-
BUAX (DYHKYUOHUPOBAHUSL NPOU3BOOCME UCHpasUmMeNbHbIX KoloHul. Obpawaemcs
BHUMAHUE HA HeoOX0OUMOCMb U3YYEHUS 3apYOeHCHO20 ONblma NPUGiedeHuUs: 0Cy-
HCOEHHBIX K MPYOy, NOCKOILKY 8 dDMOM BUOUMCS CYUJeCEEHHAs IKOHOMUUECKas
8b1200a, 60CNUMAMENbHBIL U UCHNPABUMENbHBIU d¢hhekm. YKazanvl nymu nogvluie-
HUs 3¢hhekmueHocmu UCNoNb308AHUS MPYOA OCYHCOEHHbIX 8 YKpaune Ha ocHoge
0006p0BOILHOCIU, PA3BUMUS U PACUWUPEHUS 2PAHUY NPOGDECCUOHALHOU OPUEHMA-
YUU 0CYHCOEHHBIX, CO30AHUSL NPOU3BOOCMBEHHBIX MACMEPCKUX.

Knioueevie cnosa: ocysxcoennvie, KapamenbHO-UCNPABUMENbHOE 8030€liC-
sue, mpyo, HaKasaHue.
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