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UKRAINIAN INSTITUTIONS FOR EXECUTION OF PUNISHMENTS
TRANSFORMATION REGARDING POSITIVE FOREIGN EXPERIENCE

This article deals with author’s point of view on the issue of Ukrainian
institutions for execution of punishments transformation regarding positive foreign
experience. The author made the conclusion according to which Ukrainian
institutions for execution of punishments should be reorganized into penitentiary
institutions using the criterion «degree of closeness» into the following types:
1) open type penitentiary institutions (by means of reorganization of correctional
centers and corrective colonies of minimum security level with facilitated
conditions of holding); 2) semi-closed penitentiary institutions (by means of
reorganization of corrective colonies of minimum security level with general
conditions of holding, corrective colonies of medium security level and educative
colonies); 3) closed penitentiary institutions (by means of reorganization of arrest
houses, corrective colonies of maximum security level and institutions for
execution of punishments established on the base of pre-trial institutions (SI1ZO)
for prisoners to life imprisonment). Pre-trial institutions (S1ZO) of the State
Criminal and Executive Service of Ukraine are proposed to be transferred to the
jurisdiction of the Ministry of Internal Affairs of Ukraine.
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I. Introduction. Recently the issues of international integration and
unification have qualitatively new development and are relevant. Ukraine has an
important place in such process because its criminal and executive system is at the
conceptual reforming stage® and the doctrine of the criminal and executive law is at
the stage of transformation into the penitentiary doctrine (doctrine of penitentiary

law of Ukraine)?.
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Il. Formulation of the problem. Such transformation processes make the
Ministry of Justice of Ukraine and the science of criminal and executive law to
activate the comparative studies regarding penitentiary issues. To carry out such
studies scholars have to take into account the experience of penitentiary theory and
practice in the developed countries, that represent different legal families:
Romanistic and Germanic, Common Law, Nordic.

This article deals with our point of view on the issue of Ukrainian institutions
for execution of punishments transformation regarding positive foreign experience.
Such transformation is one of the elements of the Concept of improving the criminal
and executive system of Ukraine regarding positive foreign experience of execution
of imprisonment for a fixed term, on which we have been working.

I11. Results. Therefore, in the context of development of the penitentiary
system of Ukraine regarding positive foreign experience and studies conducted by
scientific school «Intellect» under the guidance of professor 1. H. Bohatyrov®, we
propose an improved system of Ukrainian institutions for execution of
punishments. When formulating our propositions we take into account the
following provisions.

The system of Ukrainian institutions for execution of punishments fixed in
the Article 11 of the Criminal and Executive Code (CEC) of Ukraine consists of
the following elements:

— arrest houses;

— criminal and executive institutions;

— special educative institutions (educative colonies);

— pre-trial institutions (S1Z0) in cases provided by this Code.
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However, CEC of Ukraine does not contain provisions regarding conversion
of pre-trial institutions (SIZO) into penal institutions for prisoners to life
imprisonment that take place nowadays. It should be noted that the CEC of
Ukraine uses the term «institutions for execution of punishments» as a collective
term, however it is not used (except the differentiation of such institutions fixed in
the Article 11) as an independent legal entity in other provisions of this Code.

Moreover, organizing and legal forms of currently existing types of
institutions for execution of punishments are not withdrawn under the «common
denominator». The system of Ukrainian institutions for execution of punishments
fixed in the Article 11 of the CEC of Ukraine confirms a chaotic combination of
two currently popular in Ukraine concepts (paradigm) of process as to execution of
punishments: 1) criminal and executive — it is based on the concept according to
which execution of punishment consists in implementation of corresponding
convicts’ rights restrictions and according to which the core of execution of
punishments consists in implementation of penance*; 2) corrective — it is based on
the concept of combining punishment with corrective influence and has the
purpose of correction and resocialization. Taking into account these concepts
professor I. H. Bohatyrov defines two major scientific schools in the field of the
criminal and executive law — Kharkiv and Kyiv ones respectively®.

In general nowadays the criminal and executive concept is dominant in
Ukraine because corresponding institutions are called «institutions for execution of
punishments» (for example, in the Russian Federation corresponding institutions
are called «corrective institutions»). Therefore we cannot fully agree with the

views expressed by I.S. Yakovets that nowadays «the winning concept» is

* Crenmaniok A. X. AKTyanbHi Tpo6IeMH BMKOHAHHS MOKApaHb (CYTHICTh Ta TPHHIMIN KPUMiHANBHO-
BUKOHABYOI JisJIBHOCTI ;| TEOPETHKO-TIPABOBE JIOCTI[DKEHHS) : JHuC. ... JOKT. ropuia. Hayk: 12.00.08 /
A. X. Crenantok ; Hau. ropua. akan. im. SIpociaBa Mynporo. — X., 2002, — 393 c.; Crenaniok A. @. CyniHocTts Uc-
nonHeHus Hakazanus : Monorpagust / A. @. Crenantok — X. : domnmo, 1999. — 256 c.
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corrective concept®. These two positions are almost equally reflected in the current
criminal and executive legislation. This point of view correlates with provisions of
the Article 11 of the CEC of Ukraine.

Speaking about differentiation of institutions for execution of punishments
we should emphasize the following. Such type of institutions for execution of
punishments as «arrest houses» is the second institutional facility in the domestic
legislation (together with such institutions as «disciplinary battalion» and the form
of punishment «holding of militaries in disciplinary battalion») the name of which
Is connected with the type of punishment «arrest».

The name «criminal and executive institutions», in our opinion, is not
entirely successful because of the semantic point this term is synonymous to the
term «institutions for execution of punishments». The only explanation for the use
of the term «criminal and executive institutions», in our opinion, is the desire of
the legislator to make so called «cell bridge» for further differentiation (in the
Part 3 of the Article 11 of the CEC of Ukraine) of «criminal and executive
institutions» into «open type criminal and executive institutions (corrective
centers)» and «closed criminal and executive institutions (corrective colonies)».

Taking into account the names mentioned above, corresponding types of
institutions (corrective centers and corrective colonies) are responsible for
implementing such purpose of punishment as correction. As the criterion of
differentiation for these institutions depending on the degree of closeness (which
corresponds to types of punishments executed in such institutions) the legislator
chose such organizing forms as the «center» and «colony», paying tribute both to
foreign (regarding the first name) and domestic (regarding the second name)
experience for regulating legal relations in the field of corrections.

In the name «special educative institutions (educative colonies)» we can see

the legislator’s preference as to one of the directions of corrective concept — the

® sIxosens I. C. TeopeTHuni Ta MpUKIAAH] 3acaiy ONTUMI3ALI] IPOIECY BUKOHAHHS KPUMiHATBHHX MOKA-
pans : Mmonorpadis / I. C. SIkoseus. — X. : IIpaso, 2013. — C. 11.
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education of convicts. We have already emphasized this fact in our previous
publications’. In the context of this issue some foreign scholars in their
dissertations proved the necessity of independent purpose of punishment — the
education of convicted juveniles®.

However, the science of the criminal and executive law carried out some
opposition points of view regarding issues mentioned above which can be
supposed as rational. In particular, A. L. Santashov in his dissertation expressed
doubts about the name of corrective institutions for juveniles — «educative colony».
The scholar gives the following arguments to his point of view. Before coming in
force of the Criminal Code of the Russian Federation such name was rather
acceptable because one of the purposes of punishment was reeducation of convicts
that caused the functioning of corresponding type of corrective institution for
convicts who especially needed both education and reeducation. Nowadays both
reeducation and education of convicts are not considered as purposes of
punishment. Therefore, A. L. Santashov proposed to unify terminology in
provisions of Criminal Code and CEC by replacing the term «educative colony»
with the term «corrective colony for juveniles»’.

As a result of our study we suppose that pre-trial institutions (SIZO) as a
part of national institutions for execution of punishments in strictly fixed by
corresponding legislation scopes need to change their branch affiliation. While
formulating this hypothesis we follow such judgments. The term «investigative
(pre-trial)» has mostly criminal and procedural rather than criminal and executive
nature, and it belongs to the category «pre-trial investigation». As an additional
argument we should remember the Rule 71 of the European Prison Rules that

" Iysupsos M. C. KoHIenTyanbHi 3acau MeTH NOKAPaHHs y BUJi MO30aBIEHHS BOIi CTOCOBHO HETOBHO-
nitHix 3acympkenux / M. C. [Ty3upboB / HaykoBuii BicHUK [HCTHTYTY KpHUMiHAJIbHO-BUKOHABYOT ciryxou. — 2012, —
Ne 2 (2).—C. 72-73.

8 CxppuibankoB K. A. HazHaueHHe M MCIOJIHEHHE YIOJNOBHBIX HAKA3aHMI, COGIMHEHHBIX C M30JIAIMEi, B
OTHOIIICHUH HECOBEPIICHHOJICTHUX : JIUCC. ... KaH. IopuJ. Hayk : 12.00.08 / A. A. CkpbulbHHUKOB ; PocT. 1opui. UH-T
MB/J] P®. — Pocros-Ha-/lony, 2003. — C. 63-64.

® Canramos A. JI. McnionHeHe IUIIEHNs CBOGOIB B OTHOLIEHMH HECOBEPIICHHONETHHUX: BOIPOCH! 3aKO-
HOZATEJIbHOM TEXHUKH U Au(pPepeHIranuy : Jucc. ... Kana. opua. Hayk : 12.00.08 / A. JI. Canramos ; fpocnas.
roc. yH-T uM. I1. T'. JlemumoBa. — Spocnasmib, 2006. — C. 147-148.
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requires prisons to be under the responsibility of public authorities, separate from
military, police or criminal investigation services™.

We should say, that working in 2014 as a part of the team of authors to
develop a series of unified models of Ukrainian criminal and executive
legislation transformation when developing one of these models we proposed to
reorganize pre-trial institutions (S1ZO) of the State Criminal and Executive
Service of Ukraine into special closed penitentiary institutions*. Working group
responsible for the development of the unified model of special closed
penitentiary institutions of Ukraine decided that these institutions should
implement such function of pre-trial institutions (S1ZO) of the State Criminal
and Executive Service of Ukraine as preventing possible evasion of detainee
from investigative and judicial authorities, preventing detainee from disturbing
criminal proceedings or committing crimes™.

Historically, the practice of putting on prisons (penitentiary institutions)
responsibility for conducting procedural and maintaining functions has its origin in
penitentiary practice of the Russian empire (the middle and second half of the
XIX century) and is connected with a number of reforms in that period (reforms of
1861-1879, especially judicial reform of 1864 and prison reform of 1879). In
particular, according to M. N. Gernet, «establishing of new judicial institutions and
adoption of the Statute on criminal justice had a great influence on the change of
judicial repression, and in particular the role of prison as a punitive measure and as a
means of preventing evasion from investigative and judicial authorities»™,

Moreover, professor V. B. Spitsnadel says that pre-trial institutions
(S1Z0O) which appeared in the Soviet prison system at first in the 1950-1960-

10 epponeiichki neniTenmiapni npasuna [Enexrponnuii pecypc]. — Pexum noctymy : http://zakon4.rada.
gov.ua/laws/show/994_032. — 3aronoBok 3 ekpaHy.

1 Tpancopmaltis KpuMiHANTEHO-BHKOHABYOTO 3aKOHOJABCTBA YKpaiHM (IEHiTGHIiapHA NOKTpMHA). —
C. 53-76.

12 Tpanchopmaris KprMiHATEHO-BUKOHABYOTO 3aKOHOIABCTBA YKpaiHu (TeHiTeHIiapHa JoKTpuHa). — C. 54,

3 I'eprer M. H. Uctopus mapckoii TIopeMl : B 5 7./ M. H. Teprer. — [3—e u3a.]. — M. : Toc. u31-Bo 10puL.
auT., 1961. - T. 2 :1825-1870. - C. 7.
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ies mostly had no relation to execution of punishment*. But further in his
study the scholar has made the opposite conclusion: «...holding of detainees in
pre-trial institutions (SIZO), in essence, do not differ from imprisonment.
Therefore, inclusion of pre-trial institutions (SIZO) into penitentiary system is
fully justified»®.

In our opinion, professor V. B. Spitsnadel violated the principle «primary —
derivative». In fact, penitentiary system, if we want to call it so, considering the rules of
semantics, supposes in anyway penitence (correction) of a person. A category
«correction» belongs to both the criminal and law and the criminal and executive
spheres of social relations regulation. However, it does not belongs to the criminal and
procedural sphere. Talking about correction of a person as the purpose of punishment
without enacting the verdict of guilty is a violation of legal logic rules. That is why we
do not suppose the positions of scholars who argue in favor of staying pre-trial
institutions (SIZO) within penitentiary system of the state to be reasonable.

We also argue in favour of transformation for current differentiation of
corrective colonies into colonies of minimum (which are divided into colonies
of minimum security level with facilitated conditions of holding and colonies of
minimum security level with general conditions of holding), medium and
maximum security levels. It should be noted that the current theory and practice
of execution punishment in corrective colonies of minimum security level,

unlike colonies of medium® and maximum®’ security levels, have not been

¥ Cnmumanens B. B. TeHe3uc yroioBHO-UCTIONHUTENBHOTO TIPaBa B KOHTEKCTE CTAHOBJIEHHS H IBONIONUH
MICHUTCHIIMAPHOH cucTeMbl Poccun : aucc. ... JOKT. ropua. Hayk : 12.00.08 / B. b. Crmaanens ; Cankr-IletepOypr.
ya-T MB]J] P®. — CII16., 2004. — C. 139.
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sufficiently developed. Because of that fact since the adoption of the CEC of
Ukraine we can observe the lack of legislative initiatives based on proposals from
scholars in the field of criminal and executive law.

The analysis of the current criminal and executive legislation gives grounds
to conclude that corrective colonies of minimum security level with facilitated
conditions of holding differs significantly as to the conditions of holding from
corrective colonies of medium and maximum security levels which belongs to
closed criminal and executive institutions (as well as both types of corrective
colonies of minimum security level).

However, corrective colonies of minimum security level with facilitated
conditions of holding do not have guard and other elements of isolation. Taking
into account that isolation is the essential element of imprisonment we have
reasonable grounds to attribute corrective colonies of minimum security level with
facilitated conditions of holding to open type institutions. Although the law
directly attributes corrective colonies of minimum security level with facilitated
conditions of holding to institutions which execute imprisonment for a fixed term
(therefore such colonies belong to closed institutions), but if to take into account
the content of conditions such institutions are close to limitation of liberty (type of
punishment which is served in open type institutions). In fact, these institutions are
an alternative to closed criminal and executive institutions, that stipulates their
significant differences in conditions of serving punishment.

If corrective colonies of minimum security level with facilitated conditions of
holding can be attributed to open criminal and executive institutions, then other types of
corrective colonies should be referred to semi-closed and closed institutions.

Taking into account that corrective colonies of minimum security level with
general conditions of holding and corrective colonies of medium security level
have divisions for social rehabilitation such two types of corrective colonies should

be referred to semi-closed institutions. In addition, considering that educative
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colonies have divisions for social adaptation they also should be referred to semi-
closed institutions.

Arrest houses, corrective colonies of maximum security level (which do not
have divisions for social rehabilitation) and institutions for execution of
punishments reorganized from pre-trial institutions (S1ZO) (for prisoners to life
imprisonment) should be referred to closed institutions. The conditions of serving
punishments in these institutions suppose the maximum isolation of convicts
stipulated by the necessity of guarantying the safety of both convicts and
personnel.

IV. Conclusion. Taking into consideration all mentioned above, we propose
to transform the system of national institutions for execution of punishments using
positive foreign experience and progressive domestic penitentiary studies. Thus,
Ukrainian institutions for execution of punishments should be reorganized into
penitentiary institutions using the criterion «degree of closeness» into the
following types:

1) open type penitentiary institutions (by means of reorganization of
corrective centers and corrective colonies of minimum security level with
facilitated conditions of holding);

2) semi-closed penitentiary institutions (by means of reorganization of
corrective colonies of minimum security level with general conditions of holding,
corrective colonies of medium security level and educative colonies);

3) closed penitentiary institutions (by means of reorganization of arrest
houses, corrective colonies of maximum security level and institutions for
execution of punishments established on the base of pre-trial institutions (S1ZO)
for prisoners to life imprisonment).

Pre-trial institutions (SIZO) of the State Criminal and Executive Service of
Ukraine should be transferred to the jurisdiction of the Ministry of Internal Affairs

of Ukraine.
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Ily3upvoe M. C. Tpancgopmauia ycmanoe 6uKOHaHHA nOKapanv YKpainu
3 YPaxy8aHHAM ROZUMUBHO20 3aPYDIHCHO20 00CBIOY

Y cmammi na niocmaei aumanizy nosumueHoco 3apyoOidcHO20 00C8i0y ma
BIMYUSHAHUX HAYKOBUX PO3POOOK Yy c@hepi KPUMIHANbHO-8UKOHABY020 Npasa
chopmyIbOBAHO NPONO3UYIIO WOO0 MPAHCHOPMayii cucmemu YCmMaHo8 GUKOHAHHS
nokapawvb YKpainu 3a cmynewem 3akpumocmi Ha maxi euou: 1) newimeHnyiapHi
VCMAHOBU GIOKPUMO20 MUNy (HA OCHOBI peopeanizayii GUNPAGHUX UYEHMPIE i
BUNPABHUX KOJIOHIU MIHIMAILHO20 DPI6HA Oe3neKu 3 NOJNeUEHUMU YMOBAMU
MPUMAHHS), 2) NeHIMeHYiapHi YCMAHO8U HANIB3AKPUMO20 MUny (HA OCHOBI
peopeanizayii 8UNPAsHUX KOJIOHIU MIHIMAIbHO2O pIBHSL 0Oe3neKku i3 3a2aibHUMU
YMOBAMU MPUMAHHS, BUNPABHUX KOJIOHIL CEpeOHbo20 PIBHS Oe3neKu ma BUXOBHUX
KOJIOHIU), 3) neHimenyiapHi yCmMaHosu 3aKpumo20 muny (Ha OCHOGI peopeanizayii
apewmnux 0oMie, GUNPABHUX KOJIOHILL MAKCUMATIbHO20 Di6Hs Oe3neKu ma CmeopeHuUx
Ha 0a3i cuiouux i30/15Mopie YCMAHO8 BUKOHAHHS HNOKAPAHHA Ol MPUMAHHS
3acy0diceHux 00 008i4H020 nosdasnenus eoni). Cnioui izonamopu /lepocasHoi
KPUMIHATIbHO-8UKOHABYOI cyocou YKpainu 3anpononosano nepeoamu y 6IiOAHHA
Minicmepcmea enympiwnix cnpae Ykpainu.

223



BicHuk Aconianii kpuminajibHOro mpaBa Ykpainu, 2017, Ne 1(8)

Knrwouoei cnosa: mpancgopmayis, ycmanoéu SUKOHAHHA NOKAPAHD,
no30asieHHs 80, 3ACYOHCEeH], BUNPABIEHHS, 3apYOINCHUL 00CEIO.

Ily3vipée M. C. Tpancghopmayua yupescoenuii ucnoiHeHus HAKA3ZAHUU
Ykpaunwt c yuemom nonosrcumenvnozo 3apyoesrcrnozo onvima

B cmamve na ocrnosanuu ananuza nonoxcumenbHo20 3apyoexicHo20 onvima
U OmeuyecCmBeHHbIX HAYUHBIX pa3padomox 8 cghepe y20108HO-UCHOTHUMENbHO2O0
npasa chopmyauposano npeonodtceHue 0 mpanc@opmayuu CUcCmemol yuperHcOeHul
UCNONIHeHUSI HAKA3AHUL YKpauHvl no cmenenu 3aKkpblmocmu Ha ciedyrouue 8Uobl:
1) nenumenyuapuvie yupexcoenuss OmKpvlmo2o muna (Ha 0CHO8e PeopeaHu3ayul
UCNPABUMENbHBIX YEHMPO8 U UCHPABUMENTbHBIX KOJAOHUL MUHUMATLHOZO YPOBHS
beszonacnocmu ¢ 00J1e2HeHHbIMU YCIOBUAMU COOEPIHCAHUS), 2) NeHumeHyuapHvle
VupexcoeHus: Noay3aKpblmo2co muna (Ha 0CHO8e peopeaHu3ayuy UCNpasumenbHbix
KOJIOHUU —~ MUHUMATbHO20  YPOBHA  OE30nacHocmu ¢ 00WuMU  YCLOBUAMU
CO0epIHCanUsl, UCNPABUMENbHBIX KOJIOHUL CPeOHe20 YPOB8Hs 0e30nacHoCmu u
B0CNUMAMENbHLIX KONOHU), 3) NeHUmeHyuapHvle yupexrcoeHus 3aKpbimo20 muna
(Ha OCHOBe peopeanHu3ayUU APECMHbIX O00MO8, UCHPABUMENLHBIX KOJIOHULL
MAKCUMANILHO20 YPOBHS 0Ee30NACHOCMU U CO30aHHbIX Ha 0aze Cle0CmEeHHbIX
U30AMOPO8 YUPEeHCOeHUL UCHOTHEHUsL HAKA3AHUSL OJisl COOEPHCAHUSL OCYHCOCHHBIX
K NOJCUBHEHHOM)  JuuwieHuto  c60000vl).  Crnedcmeennvie  U30SIMOPb
l'ocyoapcmeennotl y20108HO-UCNOIHUMENbHOU CYAHCObl YKpaunbl NpeonodceHo
nepeoams 6 gedenue Munucmepcmea 6HympeHnux oen Yxpaunoi.

Kntoueswvie cnosa: mpancgopmayus, yupestcoeHus UCnoiHeHus HaKka3aHuu,
Juuenue c80000bl, 0CYHCOeHHble, UCNPABIeHUe, 3aPYOENCHDII ONbLIN.
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