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ARTIFICIAL INTELLIGENCE
IN UKRAINIAN TRADITIONAL CATEGORIES OF CRIMINAL LAW

At the request of the International Association of Criminal Law (AIDP-
IAPL, Association International de Droit Pénal — a non-governmental
organization on criminal law, Paris, France) within the framework of the XXI
International Congress of Criminal Law "Artificial Intelligence and Criminal
Justice”, a subgroup of the Ukrainian national group of AIDP-IAPL in two
scientists prepared detailed answers to questions about * definition and legal
qualification of Artificial Intelligence system (legal definition of Al system in
Ukrainian law, Ukrainian Al-based systems for predictive policing, legal definition
of Machine Learning in Ukrainian law, legal personhood or legal capacity to the
Al systems), = existing criminal offences and criminalization (illegal act committed
by, through or against an Al system, new offences related to designing,
programming, developing, producing, functioning or making use of Al systems;
crimes of mere conduct, commission and omission offences, consummate offence,
crimes with intent, etc.; who can be considered the possible perpetrator and/or
victim of the new Al offences e.g. producers / programmers / system engineers /
developers / designers etc.; specific mental element of individual criminal liability,
possibility for legal persons be held liable for Al crimes committed by any person
acting individually or having a leading position within the legal person, criminal
responsibility of the perpetrator or of the legal person in order to avoid the risk of
over- criminalization if the Al systems are produced, used or put on the market for
legal purposes, e.g. for scientific or research reason; whether reports or legal
literature suggest the introduction of new criminal offences linked to Al systems;
positive obligations for persons and/or legal person designing, developing,
producing, testing, selling or distributing Al systems etc.), = applicability of
Traditional Criminal Law Categories (possibility for Al system considered as a
“computer system” as defined by Article 1, lett. of Cybercrime Convention and or
Article 2, lett. a) of Directive EU/2013/40; specific problems with respect to the
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principle of legality; admissibility of analogy in order to criminalize illegal acts
related to Al systems, joint-perpetrator or participant in the commission of the
crime, forms of secondary liability applicable to Al-related crimes; state of mind
(e.g. dolus) on the part of the human agent who designed / programmed /
developed / produced / circulated / marketed / used the Al system; exact and
concrete modus operandi of the Al system in committing the offence etc.), *
adaptation of Traditional Criminal Law Categories and academic debate
(principle of culpability nullum crimen sine culpa and mens rea; compliance with
the principle of culpability when the output causing the harm generated by the
intelligent machine is neither wanted nor predictable by the human agent;
compliance with the principle of culpability when an Al system is intentionally
used by a human agent as a tool but the Al system carried out an offence different
from the one wanted by the human agent, criminal participation and attempted
crimes, liability of legal persons, necessary adjustments of the legal principles on
criminal liability of legal persons when they are involved in Al-related crimes,
necessary adjustments of policies and preventive measures within private
organizations in order to guarantee a correct and regular use of Al systems etc.), *
alternatives to criminalization and non-criminal sources.

Key words: artificial intelligence, criminal liability, criminal law, criminal
justice, criminal offense, Association International de Droit Pénal, qualification,
machine learning, legal personality of artificial intelligence, legal capacity of
artificial intelligence, criminalization, excessive criminalization, perpetrator,
victim person, responsibility of legal entities, positive obligations, principle of
legality, principle of culpability, analogy, state of mind (dolus) of human agent,
nullum crimen sine culpa, mens rea.

Lately the Ukrainian National Group of the International Association of
Penal Law (AIDP-IAPL, Association International de Droit Pénal — a criminal law
non-governmental organization located in Paris, France) received the task of
preparing the report “Traditional Criminal Law Categories and Al: Crisis or
Palingenesis?” for the International Colloquium of Section I (Criminal Law —
general part) of the XXI™ International Congress of Penal Law “Artificial
Intelligence and Criminal Justice”. The research in Section I was conducted by the
authors of this article. The task consisted in answering pre-formulated questions.
Some of them are offered to your attention in the following form. Due to the
constant development of the legislation and the improvement of the scientific
views of the authors, the given answers may be clarified.

I. Definition and legal qualification of Artificial Intelligence system.

1.Is there a legal definition of AI system in Ukrainian law? On
September 20, 2000, the resolution of the Presidium of the High Attestation
Commission of Ukraine Ne 13-08/9 included in the passport of the specialty
“05.13.03 — systems and control processes” systems of intellectual decision
support in conditions of uncertainty in the management of technological processes
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and complexes. This resolution also approved the passport of the specialty
“05.13.23 — systems and means of artificial intelligence” which includes Specialty
formula: Systems and means of artificial intelligence — a branch of science that
deals with theoretical research, development and application of algorithmic and
software-hardware systems and complexes with elements of artificial intelligence
and modelling of human intellectual activity.

On December 14, 2006, by the Resolution of the Presidium of the High
Attestation Commission of Ukraine Ne 31-06 / 11, the methods of artificial
intelligence in economics were included in the passport of the specialty
“08.00.11 — Mathematical Methods, Models and Information Technologies in
Economics”.

According to the List of scientific specialties (order of the Ministry of
Education and Science, Youth and Sports of Ukraine Ne 1057 of September 14,
2011) technical sciences were supplemented by the specialty “05.13.22 — systems
and means of artificial intelligence”.

On August 30, 2017, by order of the Cabinet of Ministers of Ukraine Ne 600-
r technology of artificial intelligence and robotics was included in the List of
critical technologies in the field of armaments and military equipment.

On October 18, 2017, the Government of Ukraine (Cabinet of Ministers of
Ukraine) adopted Resolution Ne 980 “Some issues of determining medium-term
priority areas of innovation activity at the sectoral level for 2017-2021" in Section
8 of which provided as follows: development and implementation of artificial
intelligence systems, including = new intelligent transport technologies (unmanned
vehicles, traffic management and planning in the city); = technologies, algorithms
and software and hardware of intelligent services for household, medical, social
purposes; ® intelligent military systems (soldiers of the future, mobile demining
works, intelligent weapons control systems); = intelligent control systems for
autonomous robots and robotic systems; = intelligent decision support systems in
conditions of uncertainty; = pattern recognition systems (technical vision, speech,
etc.); = intelligent web technologies, cloud computing.

It should be noted that these provisions remain only on paper and have not
yet been fully implemented as of the end of 2021.

The decision of the Council of the National Bank of Ukraine Ne 9-rd of
March 31, 2020 recommended the launch of a program with testing of artificial
intelligence methods in forecasting work with nonlinear processes.

The order of the Cabinet of Ministers of Ukraine Ne 1175-r of September 29,
2021 for the period 2022-2025 in the field of medicine plans to develop systems to
support clinical solutions, personalized medicine, telemedicine, systems for big
data processing (Big Data), artificial intelligence — engineering processing, use and
acquisition of new knowledge using the model and data of the electronic health
care system and related systems.

On December 2, 2020, the order of the Cabinet of Ministers of Ukraine
No 1556-r approved the “Concept for the development of artificial intelligence in
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Ukraine”. The terms are used in the following sense: artificial intelligence — an
organized set of information technologies, using which it is possible to perform
complex tasks by using a system of scientific research methods and algorithms for
processing information obtained or independently created during work, as well as
create and use their own knowledge bases, decision-making models, algorithms
with information and identify ways to achieve the objectives; branch of artificial
intelligence — the direction of activity in the field of information technologies
which provides creation, introduction and use of technologies of artificial
intelligence.

2. Is Ukraine using Al-based systems for predictive policing? Order of
the Ministry of Justice of Ukraine Ne 3184/5 of 15.09.2020 regulates the use of the
automated system “Cassandra” to assess the risks of criminal behaviour of
convicts. This document amends other regulations, in particular, = Instruction on
the work of departments (groups, sectors, senior inspectors) of control over the
execution of court decisions of penitentiary institutions and pre-trial detention
centers (order of the Ministry of Justice of Ukraine of June 8, 2012 Ne 847/5),
* Procedure for compiling a pre-trial report (order of the Ministry of Justice of
Ukraine of January 27, 2017 Ne 200/5), = Procedure for the formation and
maintenance of the Unified Register of Convicts and Detainees (Order of the
Ministry of Justice of Ukraine of June 26, 2018 Ne 2023/5).

The Cassandra system on the basis of automated inference algorithms
provides the formation of risk assessment of re-offending. The data required for
risk assessment are entered by the registrar. Determining the degree of risk of
recidivism (low, medium, high, very high) is carried out by the subsystem
Cassandra automatically on the basis of the algorithm for calculating points and
compliance with the amount of points to the established degrees of risk. The
Cassandra provides a forecast of a person's re-offending, which is based on the use
of machine learning and algorithms for automated conclusions (forecasts), based
on the results of processing large structured data sets.

The forecast of a person's re-offending is formed for the purpose of research,
comparing the results of the forecast with the result of risk assessment and
improving the risk assessment system.

The Department of Artificial Intelligence of Kharkiv National University of
Radio Electronics together with the Main Directorate of the National Police in
Kharkiv region within the framework of the agreement on scientific and technical
cooperation launched a project in the field of data mining based on modern neuro-
fuzzy computational intelligence technologies.

The research results are implemented in the information-analytical complex
“RICAS — Real-time intelligence crime analytics system” (http://ricas.org). It is a
unique intelligent data analysis system that combines the basic and most modern
methods and techniques of criminal analysis and real-time analytical search, which
can significantly increase the efficiency and effectiveness of crime detection in hot
pursuit, as well as previously unsolved crimes. RICAS allows you to perform the
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following types of analysis: ¢ crime pattern analysis, * general profile analysis,
« analysis of a specific investigation (case analysis), * comparative analysis,
« offender group analysis, * specific profile analysis, ¢ investigation analysis.

3. Is there a different legal definition of Machine Learning in Ukrainian
law? There is no legal definition of Machine Learning in the national legislation
and case law (decisions of the European Court of Human Rights and the
Constitutional Court of Ukraine). Meanwhile, in the information space there is a
training course “Machine Learning” by Prometheus'. This course provides a broad
view of the field of machine learning. Main topics of the course: The problem of
learning. Training and testing. Generalization theory. Characteristic descriptions
and types of quality functionality. Decision trees. Linear regression. Logistic
regression. Support Vector Machines. Clustering and dimensionality reduction.
Introduction to neural networks. Learning without a teacher. Reinforced training.
Modern libraries of machine learning.

The Machine Learning was developed within the framework of the Initiative
for the Development of think tanks in Ukraine, implemented by the Renaissance
Foundation in partnership with the Foundation for the Development of Analytical
Centres (TTF) with the financial support of the Swedish Embassy in Ukraine. The
views and opinions expressed in this course are those of the author and do not
necessarily reflect the position of the Government of Sweden.

4. Does Ukrainian law confer legal personhood or legal capacity to the
Al systems? The national legislation of Ukraine currently does not confer legal
personhood or legal capacity to the Al systems. In the process of working on the
new Criminal Code of Ukraine, the authors of the report were part of an advisory
group to prepare a section on crimes against information security. The position of
the advisory group was discussed at the International Scientific Conference
“Special Part of the Criminal Code of Ukraine: System and Content”, October 20—
22,2021.

According to M. V. Karchevskyi’, a specific requirement for the provisions
of criminal law on crimes related to the use of new technologies should, not
surprisingly, must be the technological neutrality. It is able to ensure the necessary
stability of legislation in modern conditions of constant changes in technology.
A striking example here is the current version of Part 3 of Article 190 of the

' Machine Learning / Prometheus, IRF: ML 101. URL: https://courses.prometheus.org.ua/
courses/IRF/ML101/2016_T3/about.

? Karchevskyi, Mykola (2012) “Kriminalno-pravova okhorona informaziynoi bezpeki Ukraini” [Criminal
law protection of information security of Ukraine] 2012 monografia / M V. Karchevskyi; MVS Ukraini, Luganskiy
dergavniy universitet im. E. O, Didorenka [Ministry of Internal Affairs of Ukraine, Luhansk State University of
Internal Affairs named after E.O. Didorenko]. Lugansk: RVV LDUVS im. E. O. Didorenko, 2012. p. 263 (in
Ukrainian); Karchevskyi, Mykola (2016) “Perspektivnie zadachi ugolovnogo prava v kontekste razvitia
robototekhniki” [Perspective tasks of criminal law in the context of the development of robotics] 2016 Sozialna
funksia kriminalnogo prava: problemi naukovogo zabezpechennia, zakonotvorennia ta pravozastosuvannia:
materiali mignarodnoi naukovo-praktichnoi konferensii 12-13 govtnya 2016 roku / redkol.: V.Y. Taziy,
V. L. Borisov ta insh. Kh.: Pravo, 2016. [The social function of criminal law: problems of scientific support, law-
making and law enforcement: materials of the international scientific and practical conference, October 12-13.
2016]. p.p. 109113 (in Ukrainian).
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Criminal Code of Ukraine (fraud with the use of computer technology). How fair is
it to consider fraud committed through illegal operations with the use of electronic
computers as a serious criminal offense (sanction of Part 3 of Article 190 of the
Criminal Code of Ukraine provides for punishment up to 8 (!) years in prison)? At
the time of the inclusion of this norm in the Criminal Code of Ukraine (20 years
ago), the use of computer technology to commit fraud could indeed indicate an
increased public danger of encroachment. The prevalence of e-commerce and
remote banking systems was insignificant. They have been used by large
businesses. Therefore, the provisions of Part 3 of Art. 190 of the Criminal Code of
Ukraine quite clearly outlined the range of acts that could reasonably be considered
as a particularly qualified type of fraud, close in degree of public danger to fraud
on a large scale. However, the rapid pace of penetration of information technology
in the financial sector has led to a qualitative change in this type of fraud. Law
enforcement agencies record a significant number of such crimes related to the
infliction of harm, which corresponds to the signs of simple or qualified fraud (Part
1, Part 2 of Article 190 of the Criminal Code of Ukraine). Whether it is possible to
consider reasonable, namely the interpretation of the norm, criminal-legal
assessment of such actions under Part 3 of Art. 190 of the Criminal Code of
Ukraine? The question is rather rhetorical. In modern conditions, there is no reason
to say that the use of electronic computers in the process of fraud so increases the
level of public danger of the act.

This example clearly demonstrates the thesis that in the conditions of rapid
expansion of the scope of new technologies, the provisions of the Criminal Code
are "tied" to certain technological aspects, will quickly lose relevance. They will
acquire the character of those that do not reflect the objective level of social
relations. That is why the inclusion in the Criminal Code of such concepts as
“artificial intelligence”, “neurointerface”, “nanotechnology”, “genetic engineering”
etc., should be considered critically. The highest legislative body of Ukraine
(Verkhovna Rada of Ukraine) currently has no such registered bills.

But O. E. Radutniy’ does not rule out the possibility of recognizing super-
artificial intelligence as a subject (persona) of legal relations, and therefore a
subject (persona) of criminal offense. This prediction is based on important
specific properties of super artificial intelligence: 1) the ability to think abstractly;
2) perception and recognition of all signals of the outside world; 3) obtaining most
of the knowledge through training, as opposed to downloading the original data;
4) strategic thinking; 5) ability to deduction and induction, analysis and synthesis;
6) the ability to model the course of thoughts of the opponent; 7) the ability to

* Radutniy, Oleksandr (2017) “Criminal liability of the Artificial Intelligence” [2017] Problems of legality.
2017. Issue 138. http://plaw.nlu.edu.ua/article/view/105661/106117; Radutniy, Oleksandr (2017) “Artificial
Intelligence (shtuchniy intelekt) yak subektbpravovidnosin v galuzi kriminalnogo prava [Artificial Intelligence as a
Subject of Legal Relations in the Field of Criminal Law].” U Politika v sferi borotbi zi zlochinnistu: Mizhnarodna
naukovo-praktychna konferentsiia [International Scientific and Practical Conference “Policy on the Fight against
Crime”]. Ivano-Frankivsk, 2017 (in Ukrainian); Radutniy, Oleksandr (2017) “Kriminalna vidpovidalnist shtuchnogo
intelektu [Criminal Liability of Artificial Intelligence].” Informaziya i pravo 2 (2017): 124-33 (in Ukrainian).
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work effectively in conditions of uncertainty and probability; 8) use of available
information in the most expedient and optimal way, etc. But the main and defining
features are the following: 1) awareness of the principles of their work and thus the
ability to self-improvement (the first version forms an improved version of itself
and so rewrites the program to infinity); 2) self-copying (ability to spread and self-
preservation); 3) solving the problem by brainstorming with the involvement of
many copies of himself; 4) the ability to make decisions and act independently of
human, and so on. However, the recognition of artificial intelligence as a subject
(persona) of crime and legal relations will be expedient and justified only if the
entire legal system is reformatted, including criminal law. Therefore, along with
Section XIV-1 “Measures of a criminal nature against legal entities” of the
Criminal Code of Ukraine, the possibility of a conditional section XIV-2 under the
conditional title “Measures of a criminal nature against electronic persona
(identity)” is not excluded (Radutniy, 2018)".

I1. Existing criminal offences and criminalization.

1. Have traditional offences and/or cybercrimes already been applied to
illegal act committed by, through or against an Al system? The Unified State
Register of Judgments of Ukraine (https://reyestr.court.gov.ua/) contains a small
number of judgments that mention artificial intelligence, in particular:

« court decision of the Uzhhorod City District Court of the Zakarpattia Region
of July 20, 2021 in case Ne 308/7867/21 — the level of danger to society of a person
who has committed a criminal offense is determined by the automated system with
artificial intelligence “Cassandra’;

» court decision of the District Administrative Court of Kyiv in the case
Ne 640/20662/18 of July 1, 2020-on the error of the tax authority in calculating the
debt to the taxpayer, which occurred using a computer program with partial
participation of artificial intelligence;

« court decision of the Leninsky District Court of Kharkiv of August 25, 2021
in the case Ne 642/6961/19 — the use by the media of a news aggregator to cover
the information picture of the day;

« court decision of the Commercial Court of Kharkiv region of May 28, 2020 in
the case Ne 922/4148/19 — Innovative artificial intelligence company “Roofstreet”,
for which the team Code&Care developed their product;

 court decision of the investigating judge of the Pechersk District Court of
Kyiv of April 21, 2021 in case No 757/21307/21-k — pre-trial investigation
established that a citizen of the People's Republic of China Person 1, who is the

* Radutniy, Oleksandr (2018) “Dodatkovi argumenti shodo pravosubeknosti shtuchnogo intelektu
[Additional arguments on the legal personality of artificial intelligence].” In Internet rechey: problem pravovogo
reguluvannya ta vprovadgennya: Mizhnarodna naukovo-praktychna konferentsiia [Internet of Things: Problems of
Legal Regulation and Implementation], 46—50. Kyiv: Politekhnika, 2018 (in Ukrainian); Radutniy, Oleksandr (2018)
“Mistze shtuchnogo intelektu v strukturi suspilnih vidnosin yaki ohoronyautsa kriminalnim pravom [The location
of Artificial Intelligence in the Structure of Public Relations, which is Protected by Criminal Law].” In
Fundamentalni problem kriminalnoi vidpovidalnosti: Naukoviy Polilog [Fundamental Problems of Criminal
Liability: Scientific Polilog]. Kharkiv: Pravo 2018 (in Ukrainian).
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director of Golden Eg Technology, since the beginning of 2018 began to show
considerable interest in projects, including those with limited access, in the field of
nanotechnology, artificial intelligence, medical engineering, heat;

» court decision of the Kyiv Court of Appeal of August 18, 2021 in the case
Ne 757/37395/21-k — the equipment seized during the search is used by MMI
Engineering LLC within the main activities of the company, namely: Al (training
of artificial intelligence; computer programming), maintenance of computer
networks and other activities. This equipment has nothing to do with
cryptocurrency mining.

In these court decisions, artificial intelligence acts as ¢ the subject of the
criminal offense (case No No 757/21307/21-k on information with limited access to
certain technologies); ¢ innovative product (cases Ne 922/4148/19 and
Ne 757/37395/21-k); e« aggregator of news and analytical content (case
Ne 642/6961/19); » a computer program in the service of the state — the tax
authority (case Ne 640/20662/18) or the probation authority (case Ne 308/7867/21).

In addition, in the judicial practice of Ukraine (see
https://reyestr.court.gov.ua/Review/97444075 or -/87299694) there are cases when
certain algorithmic bots are used in criminal offenses in the field of trafficking in
narcotic drugs, psychotropic substances, their analogues or precursors. In
particular, this applies to cases of creating a bot in the Telegram channel for the
automatic sale of psychotropic substances and drugs on the Internet. In these cases,
criminal offenses were committed with the help of an appropriate computer
program with elements of artificial intelligence. Thus, the Telegram chatbot,
according to pre-settings, automatically generated information for the buyer about
the place, method of payment, type and amount of drugs, psychotropic substances
that the buyer wanted to get (case Ne 686/8319/20 from the Common Register of
Judgments of Ukraine).

However, there is currently an active fight against such chatbots, in
particular, due to the alternative chatbot ‘“StopNarcotics” in the system of the
National Police of Ukraine. With its help 1583 addresses were blocked. Police
have also launched a special bot called “DrugHunters”, which can be used to
anonymously report about drug or drug dealers.

2. Has Ukrainian law introduced new offences related to designing,
programming, developing, producing, functioning or making use of Al
systems? The national legislation of Ukraine does not have any new corpus delicti
that would explicitly mention Al. The so-called “computer crimes” (in the narrow
sense) are provided for in Section XVI of the Criminal Code of Ukraine (Articles
361-363-1). The main statistical indicators of this group of crimes for the last 5
years (2016-2020) are the following: the number of recorded criminal proceedings
(registered crimes) increased from 865 (2016) to 2498 (2020); the number of
convicts increased from 24 (2016) to 56 (2020). The vast majority of persons were
convicted of unauthorized interference with computer equipment (Article 361 of
the Criminal Code of Ukraine) and illegal actions of persons entitled to access
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information (Article 362 of the Criminal Code of Ukraine). Starting from 2018, the
number of convicted persons for selling or distributing malicious software or
hardware (Article 361-1 of the Criminal Code of Ukraine) and information with
limited access (Article 361-2 of the Criminal Code of Ukraine) is growing.

The national legislation of Ukraine does not have any new corpus delicti that
would explicitly mention Al

To date, there is no normative basis for recognizing Al as a subject of crime.
According to the first part of Article 18 of the Criminal Code of Ukraine, the
subject of a criminal offense is only a human sanity person who has committed a
criminal offense at an age from which, in accordance with this Code, criminal
liability may arise.

According to national legal doctrine, the Al system can be considered the
object of a crime when it is part of the protected social relations, any Al system
refers to methods or means of committing a crime.

3. Highlight whether they are crimes of mere conduct, commission and
omission offences, consummate offence, crimes with intent, etc. According to
Article 13 of the Criminal Code of Ukraine, a completed criminal offense is an act
that contains all the elements of a criminal offense under the relevant article of the
Special Part of this Code. An unfinished criminal offense is preparation for a
criminal offense and attempt to commit a criminal offense.

According to Article 14 of the Criminal Code of Ukraine, preparation for a
criminal offense is the search for or adaptation of means or tools, search for
accomplices or conspiracy to commit a criminal offense, removal of obstacles, and
other intentional creation of conditions for committing a criminal offense.
Preparation for a criminal offense or a crime for which the article of the Special
Part of this Code provides for imprisonment for up to two years or other, less
severe punishment, does not entail criminal liability.

According to Article 15 of the Criminal Code of Ukraine, an attempt to
commit a criminal offense is the commission by a person of direct intent of an act
(action or omission) directly aimed at committing a criminal offense under the
relevant article of the Special Part of this Code, if the criminal offense reasons that
did not depend on her will. An attempt to commit a criminal offense is complete if
the person has taken all the actions he or she deems necessary to complete the
criminal offense, but the criminal offense has not been completed for reasons
beyond his or her control. An attempt to commit a criminal offense is incomplete if
the person, for reasons beyond his control, has not taken all the actions he
considered necessary to bring the criminal offense to an end.

According to Article 24 of the Criminal Code of Ukraine, intent is divided
into direct and indirect. Direct intent is if a person was aware of the socially
dangerous nature of his action (action or inaction), foresaw its socially dangerous
consequences and wanted them to occur. Indirect intent is if a person was aware of
the socially dangerous nature of his action (action or inaction), foresaw its socially
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dangerous consequences and although he did not want to, but consciously assumed
their occurrence.

According to Article 25 of the Criminal Code of Ukraine, negligence is
divided into criminal illegal self-confidence and criminal illegal negligence.
Carelessness is a criminal illegal self-confidence if a person foresaw the possibility
of socially dangerous consequences of his action (action or inaction), but
recklessly hoped to prevent them. Carelessness is a criminal unlawful negligence if
a person did not foresee the possibility of socially dangerous consequences of his
action (action or inaction), although he should and could have foreseen them.

4. Specify who can be considered the possible perpetrator and / or
victim of the new AI offences (e.g. producers / programmers / system
engineers / developers / designers etc.). As long as the Al is not endowed with
self-improvement properties and does not make decisions autonomously from
humans, it is possible to consider the developer or user as the perpetrator of the
crime. The victims of these crimes are not fundamentally different from the victims
of traditional crimes.

5. Indicate whether individual criminal liability requires a specific
mental element and whether it involves also recklessness and / or negligence.
According to Article 24 of the Criminal Code of Ukraine, intent is divided into
direct and indirect. Direct intent is if a person was aware of the socially dangerous
nature of his action (action or inaction), foresaw its socially dangerous
consequences and wanted them to occur. Indirect intent is if a person was aware of
the socially dangerous nature of his action (action or inaction), foresaw its socially
dangerous consequences and although he did not want to, but consciously assumed
their occurrence.

According to Article 25 of the Criminal Code of Ukraine, negligence is
divided into criminal illegal self-confidence and criminal illegal negligence.
Carelessness is a criminal illegal self-confidence if a person foresaw the possibility
of socially dangerous consequences of his action (action or inaction), but
recklessly hoped to prevent them. Carelessness is a criminal unlawful negligence if
a person did not foresee the possibility of socially dangerous consequences of his
action (action or inaction), although he should and could have foreseen them.

6. Could the legal persons be held liable for AI crimes committed by
any person acting individually or having a leading position within the legal
person? According to the Criminal Code of Ukraine, a legal entity is not a subject
(persona) of a crime, accordingly, it cannot bear legal responsibility. But with
regard to legal entities, the Criminal Code of Ukraine contains Section XIV-1
“Measures of a criminal nature against legal entities”.

7. Indicate whether there is any defence excluding the criminal
responsibility of the perpetrator or of the legal person in order to avoid the
risk of over- criminalization if the AI systems are produced, used or put on
the market for legal purposes, e.g. for scientific or research reason. Today, the
liability of the executor or legal entity in Al matters is resolved in a general way on
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the basis of traditional norms. In the process of working on the new Criminal Code
of Ukraine, the authors of the report were part of an advisory group to prepare a
section on crimes against information security. The position of the advisory group
was discussed at the International Scientific Conference “Special Part of the
Criminal Code of Ukraine: System and Content”, October 20-22, 2021.

According to M. V. Karchevskyi’, a specific requirement for the provisions
of criminal law on crimes related to the use of new technologies should, not
surprisingly, must be the technological neutrality. It is able to ensure the necessary
stability of legislation in modern conditions of constant changes in technology.

8. Whether reports or legal literature suggest the introduction of new
criminal offences linked to AI systems (please provide also bibliographic
references). Today, it is clear that strong artificial intelligence is a hypothetical
technology and will remain at this stage indefinitely. It is possible that
technologies of strong artificial intelligence will take the status of a subject
(persona) of law, then new spheres of justice will appear. In addition to traditional
justice, we can talk about the emergence of two new types, conditionally call them
“mixed justice” and “artificial intelligence justice” (M. V. Karchevskyi, 2019)°.
Mixed justice will include forms of resolving legal disputes between individuals,
legal entities, society and businesses. The justice of artificial intelligence will
include forms of resolving legal disputes between robots (or unit of artificial
intelligence). In addition, the functioning of this system of justice will counteract
the work that threatens social development and stability. Most likely, the human
justice system will not be copied for artificial intelligence. Fundamentally different
physical characteristics and needs require a priori to abandon this approach. At the
same time, the creation of this system will be a necessary condition to provide
humanity with the opportunity to control the development of social processes.
Most likely, the justice of artificial intelligence will be created on the basis of
robots. The physical and intellectual data of a human, obviously, will be
insufficient for the effective functioning of this system of justice. The creation of
such a system will require generalization into clear algorithms of experience
gained during the existence of traditional justice. Such a generalization may
become one of the main directions of future legal science.

It is likely that changes in the judiciary will take place in a different
scenario. For now, it is obvious only that the impact of strong artificial intelligence
technologies on the fight against crime can be studied only hypothetically.

> Karchevskyi, Mykola (2018) “Pravove reguluvannya sozializazii shtuchnogo intelektu” [Legal regulation
of socialization of artificial intelligence] 2017. 2(78) Visnik Luganskogo dergavnogo universitety im.
E. O. Didorenka [Bulletin of Luhansk State University of Internal Affairs named after E. O. Didorenko]. 99-108 (in
Ukrainian).

% Karchevskyi, Mykola (2019) “Perspektivi pravovogo reguluvannya v konteksti gipotezi rozvitku
tekhnologiy transgumanizmu” [Perspectives of legal regulation in the context of the hypothesis of the development
of transhumanism technologies] 2019. 1(87) Visnik Luganskogo dergavnogo universitety im. E O Didorenka
[Bulletin of Luhansk State University of Internal Affairs named after E.O. Didorenko]. 115—127 (in Ukrainian).
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At the same time, it makes sense today to consider the issue of compliance
of the current criminal legislation with the level of artificial intelligence
technologies only in the context of “weak” artificial intelligence, because it
actually exists.

Taking into account the clarifications made, the answer to the question is
yes”. The current Criminal Code of Ukraine is able to provide an adequate
response to the consequences of the use of systems of “weak™ artificial
intelligence, is also able to provide adequate protection of rights and interests in
the use of these technologies. To the draft of the new Criminal Code,
O.E. Radutniy’ proposed an article about illegal actions with the digital image of
human persona.

9. Does your domestic law provide for positive obligations for persons
and/or legal person designing, developing, producing, testing, selling or
distributing AI systems? In general terms, such positive obligations are provided
by the Order of the Cabinet of Ministers of Ukraine Ne 1556-r of December 2,
2020 “Concept of development of artificial intelligence in Ukraine™.

The main task of state policy in the field of legal regulation of artificial
intelligence is to protect the rights and freedoms of participants in relations in the
field of artificial intelligence, development and use of artificial intelligence
technologies in compliance with ethical standards.

In order to achieve the goal of the Concept in this area, the following tasks
should be ensured: = implementation of the norms enshrined in the
“Recommendations on Artificial Intelligence” adopted in June 2019 by the
Organization for Economic Cooperation and Development (OECD / LEGAL /
0449), subject to the ethical standards set out in Recommendations CM / Rec
(2020) 1, approved 8 April 2020 by the Committee of Ministers of the Council of
Europe for member states on the impact of algorithmic systems on human rights in
the legislation of Ukraine; = elaboration of the issue of compliance of the
legislation of Ukraine with the guiding principles established by the Council of
Europe on the development and use of artificial intelligence technologies and its
harmonization with the European one; = assessment of the possibility and
determination of the limits (ethical, legal) of the use of artificial intelligence
systems for the purposes of providing professional legal assistance; = ensuring the
functioning and operation of technical committees of standardization in accordance
with the requirements of 7.1.5 DSTU 1.14: 2015 “National standardization.
Procedures for the establishment, operation and termination of technical

(13

" Radutniy, Oleksandr (2018) “Subyektnist shtuchnogo intelektu u kriminalnomu pravi [The Subjectivity of
Artificial Intelligence in Criminal Law].” Pravo Ukraini 1 (2018): 123-36 (in Ukrainian); Radutniy, Oleksandr
(2019) “Adaptation of criminal and civil law in view of scientific-technical progress (Artificial Intelligence, DAO
and Digital Human Being)” [2019] Problems of Legality, No 144 (2019), [S.1.], n. 144, p. 138-152, March 2019.
http://plaw.nlu.edu.ua/article/view/155819/159365; Radutniy, Oleksandr (2019) “Morality and Law for Artificial
Intelligence” [2019] Proceedings of the 1st International Symposium on Intellectual Economics, Management and
Education, September 20, 2019. Vilnius Gediminas Technical University. Vilnius: Vilnius Gediminas Technical
University, 2019. p. 44-46.
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committees of standardization "in the field of artificial intelligence; = ensuring
cooperation between the relevant Technical Committees of Ukraine and the
international subcommittees of standardization ISO / IEC JTC 1 / SC 42 Artificial
Intelligence on the joint development of standards in the field of artificial
intelligence; = support for initiatives to create organizational forms of cooperation
between interested legal entities and individuals in the field of artificial
intelligence; = development of a Code of Ethics for artificial intelligence with the
participation of a wide range of stakeholders.

III. Applicability of Traditional Criminal Law Categories.

1. According to Ukrainian law and / or jurisprudence, is the Al system
considered as a “computer system” as defined by Article 1, lett. of Cybercrime
Convention and / or Article 2, lett. a) of Directive EU/2013/40? On December
2, 2020, the order of the Cabinet of Ministers of Ukraine Ne 1556-r approved the
“Concept for the development of artificial intelligence in Ukraine”. In this
Concept, the terms are used in the following sense: artificial intelligence — an
organized set of information technologies, using which it is possible to perform
complex tasks by using a system of scientific research methods and algorithms for
processing information obtained or independently created during work, as well as
create and use their own knowledge bases, decision-making models, algorithms
with information and identify ways to achieve the objectives; branch of artificial
intelligence — the direction of activity in the field of information technologies
which provides creation, introduction and use of technologies of artificial
intelligence.

2. Are there specific problems with respect to the principle of legality?
Such problems do exist. However, they are not related to Al. They are caused in
most cases by a distorted practice of applying the law, which at the level of the
legal norm is formulated quite progressively and constructively in most cases.
According to the Criminal Code of Ukraine “No one can be held responsible for
acts that at the time of the commission were not recognized by law as an offense”
(Part 2 of Article 58). The content of this principle is also disclosed in Part 2 of
Art. 4 of the Criminal Code of Ukraine, according to which “the criminality and
punishment of an act are determined by the law on criminal liability, which was in
force at the time of the act”. This provision, firstly, obliges public authorities and
officials to strictly adhere to the rules of criminal law in prosecuting and punishing
a person and, secondly, excludes the application of criminal law by analogy with
actions that are not provided for norms of the General and Special Parts of the
Criminal Code of Ukraine.

3. Is analogy admissible? Has it been used in order to criminalize illegal
acts related to Al systems? The application of the law on criminal liability by
analogy is prohibited by Part 4 of Art. 3 of the Criminal Code of Ukraine. A classic
example is the prohibition of analogy in criminal law, as a result of which the
composition of crimes cannot be established solely by judgment by analogy or
other supplement to the rule of law (the principle of “nulla poena sine lege”).
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4. Are the provisions concerning attempted crime applicable to Al-
related crimes? Are there already cases of Al-related crimes qualified as
attempted crimes? According to the Criminal Code of Ukraine, the provision on
attempted crime is applied to the subject (persona) of the crime in case of
committing an act directly aimed at committing a crime, failure to complete the
crime, the reasons for incompleteness of the crime do not depend on the will of the
perpetrator. Today, artificial intelligence is not considered a subject (persona) of
crime. Therefore, in all the above cases, artificial intelligence can be used as a tool
or method of committing a crime.

5.1Is it possible to apply existent rulings of joint-perpetration and
participation in the commission of the crime to Al related crimes? Who can
be considered a joint-perpetrator or participant in the commission of the
crime (please refer to both human and artificial agents)? Is the “perpetration-
by-another” liability model applicable? According to the Criminal Code of
Ukraine, complicity in a criminal offense is the intentional joint participation of
several subjects of a criminal offense in the commission of an intentional criminal
offense. Al is not the subject (persona) of a crime, so it cannot be an accomplice,
perpetrator, organizer, instigator or accomplice.

6. Could legal persons be held criminally liable for Al-related crimes
committed for their benefit in Ukrainian law? According to the Criminal Code
of Ukraine, a legal entity is not a subject (persona) of a crime, accordingly, it
cannot bear legal responsibility. But with regard to legal entities, the Criminal
Code of Ukraine contains Section XIV-1 “Measures of a criminal nature against
legal entities”.

7. Are forms of secondary liability applicable to Al-related crimes? At
the level of legislation this issue is not resolved. According to the current
legislation of Ukraine, legal entities are not subject (persona) to criminal liability.
At the same time, as noted above, measures of criminal law may be applied to a
legal entity. In addition to the grounds for the use of such measures in the Criminal
Code of Ukraine, we consider it appropriate to provide for the possibility of their
use if employees or officials of the legal entity committed in favour of the legal
entity or third parties encroachment on privacy. In our opinion, with the further
spread of artificial intelligence technologies, this segment of the relationship will
be most vulnerable to abuse by legal entities.

8. Is the wording of existing offences (in particular, computer crimes
and cybercrimes) capable of including illegal acts committed through or
against an Al system? A comparative analysis of the Convention and the
Criminal Code of Ukraine makes it possible to establish that most of the acts
provided for in the Convention are recognized as crimes under Ukrainian law.
Such acts include: illegal interception (Articles 163, 361, 362 of the Criminal Code
of Ukraine); interference with data (Articles 361, 362 of the Criminal Code of
Ukraine); interference in the system (Article 361 of the Criminal Code of Ukraine);
crimes related to child pornography (Article 301 of the Criminal Code of Ukraine);
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forgery related to computers (Articles 358, 366 of the Criminal Code of Ukraine);
fraud related to computers (Part 3 of Article 190 of the Criminal Code of Ukraine).
The acts provided for in the Additional Protocol to the Convention are covered by
Art. 161 of the Criminal Code of Ukraine, which establishes liability for violation
of equality of citizens depending on their race, nationality or religion, and the
general rules of the Special Part of the Criminal Code of Ukraine, which provide
for crimes against freedom of conscience (Articles 178—181 of the Criminal Code
of Ukraine).

At the same time, national criminal law, unlike the Convention, does not
provide for liability for such an act as intentional access to all or part of a computer
system without any right.

Note that, like the distribution or sale of malicious software, illegal access
cannot be considered an encroachment that poses an independent public danger.
Therefore, in the process of discussing changes to the Criminal Code of Ukraine, a
proposal was made to criminalize unauthorized access as a qualifying feature of
encroachments on computer data®.

National criminal law does not explicitly provide for liability for actions
such as: 1) intentionally selling, distributing or otherwise providing for use
computer passwords, access codes or similar data that can be used to access all or
part of a computer system with the intention of using it to commit any of the
crimes listed in Articles 2 to 5 of the Convention; 2) possession of devices,
including computer programs designed or adapted primarily for the purpose of
committing any of the offenses listed in Articles 2 to 5 of the Convention, or
computer passwords, access codes or similar data by which access can be obtained
to all or part of the computer system with the intention of using it to commit any of
the offenses listed in Articles 2 to 5 of the Convention, with the intention of using
these items to commit any of the offenses listed in Articles 2 to 5.

However, the existence in the national legislation of provisions on criminal
liability of accomplices and definitions of such concepts as “preparation for a
crime”, “attempted crime” suggests that although these acts are not expressly
provided by the Criminal Code, their legal assessment as crimes is possible’.

The so-called “computer crimes” (in the narrow sense) are provided for in
Section XVI of the Criminal Code of Ukraine (Articles 361-363-1). The main
statistical indicators of this group of crimes for the last 5 years (2016-2020) are the
following: the number of recorded criminal proceedings (registered crimes)
increased from 865 (2016) to 2498 (2020); the number of convicts increased from
24 (2016) to 56 (2020). The vast majority of persons were convicted of
unauthorized interference with computer equipment (Article 361 of the Criminal

¥ Karchevskyi, Mykola (2012) “Kriminalno-pravova okhorona informaziynoi bezpeki Ukraini” [Criminal
law protection of information security of Ukraine] 2012 monografia / M. V. Karchevskyi; MVS Ukraini, Luganskiy
dergavniy universitet im. E. O. Didorenka [Ministry of Internal Affairs of Ukraine, Luhansk State University of
Internal Affairs named after E. O. Didorenko]. Lugansk: RVV LDUVS im. E.O. Didorenko, 2012. p. 263 (in
Ukrainian).

? Ibid. p. 265.
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Code of Ukraine) and illegal actions of persons entitled to access information
(Article 362 of the Criminal Code of Ukraine). Starting from 2018, the number of
convicted persons for selling or distributing malicious software or hardware
(Article 361-1 of the Criminal Code of Ukraine) and information with limited
access (Article 361-2 of the Criminal Code of Ukraine) is growing.

9. Clarify whether, for the purpose of criminal liability, the state of
mind (e.g. dolus) on the part of the human agent who designed / programmed
/ developed / produced / circulated / marketed / used the AI system shall
include the exact and concrete modus operandi of the AI system in
committing the offence. According to the existing legal doctrine and norms of
law, the subject of a crime (the person who designed, programmed, developed,
manufactured, distributed, sold, used an Al system) must: 1) know the subject of
the crime (the methods of operation of the artificial intelligence system) and
through it know the object of the crime (those social relations which are infringed
by the crime); 2) foresee, at least in general terms, probable or unavoidable
consequences; 3) to directly wish the onset of such consequences (direct intent —
Part 2 of Article 24 of the Criminal Code of Ukraine), or consciously allow their
occurrence (indirect intent — Part 3 of Article 24 of the Criminal Code of Ukraine),
or carelessly rely on their prevention (criminal arrogance — Part 2 of Article 25 of
the Criminal Code of Ukraine); 4) did not foresee the possibility of the onset of
such consequences although he or she was obliged to foresee them and to have
such a possibility (criminal negligence — part 3 of article 25 of the Criminal Code
of Ukraine).

10. Assuming that the crime is caused by the autonomous “conduct” of
the AI system, could the person who designed / programmed / developed /
produced / sold / used of the AI system be held criminally liable if he had
knowledge of its autonomous learning and decision-making capacity? In the
case at hand, such a person should first of all warn all other subsequent consumers,
for example, in a wrapper license, about the mentioned properties of the Al. In
fact, this may remove subsequent liability. In the same case, if there is no warning,
the developer or other person may be liable for the latent defects of his product.

11. Are there in your domestic legal system cases of criminal liability for
negligent or reckless conducts which can be applied when a crime or an illegal
result is caused by conduct consisting in programming, producing or making
use of an Al system? Such cases can be described by the following normative
formulas. Article 25 of the Criminal Code of Ukraine. Carelessness and its types.
1. Negligence is divided into criminal illegal self-confidence and criminal illegal
negligence. 2. Negligence is a criminal illegal self-confidence, if a person foresaw
the possibility of socially dangerous consequences of his action (action or
inaction), but recklessly hoped to prevent them. 3. Negligence is a criminal
unlawful negligence if a person did not foresee the possibility of socially
dangerous consequences of his action (action or inaction), although he should and
could have foreseen them.
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As stated earlier, legal doctrine and legislation do not provide for corporate
criminal liability and the criminal liability of legal persons. Any defects in the
programming, creation, or updating of the Al system are just as important as
similar defects in any other product, method, or service. Administrative, civil, or
criminal liability may apply in individual cases.

In the area of IT regulation, there are no specific positive obligations, other
than the usual ones for all goods and services. In terms of criminal law, the general
standard of care and possible criminal liability is formulated as follows.

Article 227 of the Criminal Code of Ukraine. Deliberate introduction of
dangerous products on the Ukrainian market (release on the Ukrainian market):
Deliberate introduction into circulation (release on the market of Ukraine) of
dangerous products, i.e. such products that do not meet the requirements for
product safety established by regulations, if such actions are committed on a large
scale — shall be punishable by a fine of 3,000 to 8,000 non-taxable minimum
incomes of citizens with deprivation of the right to hold certain positions or engage
in certain activities for up to three years. Note. The introduction into circulation
(release on the market of Ukraine) of dangerous products made in large quantities
should be considered the introduction into circulation of products whose total
value exceeds five hundred non-taxable minimum incomes.

The current legislation of Ukraine does not provide for such forms of
liability as secondary liability or indirect violation.

IV. Adaptation of Traditional Criminal Law Categories and academic
debate.

1. With regard to cases involving Al systems in Ukraine, does the case
law or the academic debate point out legal issues concerning the traditional
categories of the general part of the criminal law? In the criminal law of
Ukraine, the equivalent of the Actus reus is the concept of the objective side of the
crime — all the external manifestations of a particular offense. In a broad sense,
almost any crime can be committed with the use of AIl. As mentioned above, at
present Al cannot be recognized as the subject of a crime, i.e. the person who
committed it. In the narrow sense, the following crimes can be committed with the
use of Al

Section XVI of Criminal Code of Ukraine “Criminal offenses in the field of
use of computers (systems), systems and computer networks™: = Article 361.
Unauthorized interference in the work of electronic computers (computers),
automated systems, computer networks or telecommunication networks. = Article
361-1. Creation for the use, distribution or sale of malicious software or hardware,
as well as their distribution or sale. = Article 361-2. Unauthorized sale or
dissemination of restricted information stored in computers, automated systems,
computer networks or on such media. = Article 362. Unauthorized actions with the
information which is processed in electronic computers (computers), automated
systems, computer networks or stored on carriers of such information, made by the
person having the right of access to it. = Article 363. Violation of rules of operation
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of electronic computers (computers), automated systems, computer networks or
telecommunication networks or the order or rules of protection of the information
which is processed in them. = Article 363-1. Interference with the operation of
computers, automated systems, computer networks or telecommunication networks
through the mass dissemination of telecommunication messages.

O. E. Radutniy does not rule out the possibility of recognizing super-
artificial intelligence as a subject (persona) of legal relations, and therefore a
subject (persona) of criminal offense (see question 4 of section I)'.

2. Principle of culpability (nullum crimen sine culpa) and mens rea.
Compliance with the principle of culpability when the output causing the
harm generated by the intelligent machine is neither wanted nor predictable
by the human agent. Compliance with the principle of culpability when an Al
system is intentionally used by a human agent as a tool but the AI system
carried out an offence different from the one wanted by the human agent.
When the result of harm generated by an intelligent machine is neither desirable
nor foreseeable to a human being there is an act of innocent infliction on the part of
the human being. In such a case, the person cannot be held criminally responsible.
The situation under consideration points to the need to discuss the possibility of
recognizing Al as a subject of crime.

Traditional criminal law asserts that a person can be held liable only for
those acts which were covered by his consciousness. Even without reference to Al,
such a case (going beyond the agreement between accomplices by one of them) is
referred to as the “excess of the perpetrator”. Thus, in accordance with Part 5 of
Article 29 of the Criminal Code of Ukraine, accomplices are not subject to
criminal liability for an act committed by the perpetrator, if it was not covered by
their intent.

3. Criminal participation and attempted crimes. Could a human agent
be liable for participation in a crime committed or for an harmful result
caused by an Al systems or AA? Also for a crime different from the one
intended by some of the participants, because of the autonomous and
unpredictable functioning of the artificial agent (ii). End of the preparatory
phase and starting of the phase of execution: which acts performed by an Al
system or by AA can be considered as attempted crime? A human agent may be
liable for a crime if he is responsible for the actions of the Al as an instrument,
means, or method of performing certain acts. Based on the fact that the Al is not
the subject of the crime, no action by the Al as preparation can be considered an
attempted crime.

4. Liability of legal persons. Necessary adjustments of the legal
principles on criminal liability of legal persons when they are involved in Al-
related crimes. Necessary adjustments of policies and preventive measures
within private organizations in order to guarantee a correct and regular use

' Radutniy O. Criminal liability of the Artificial Intelligence. Problems of legality. 2017. Issue 138.
http://plaw.nlu.edu.ua/article/view/105661/106117.
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of AI systems. According to the Criminal Code of Ukraine, a legal entity is not a
subject (persona) of a crime, accordingly, it cannot bear legal responsibility. But
with regard to legal entities, the Criminal Code of Ukraine contains Section XIV-1
“Measures of a criminal nature against legal entities”. Article 96-3 of the Criminal
Code of Ukraine. Grounds for applying criminal and legal measures to legal
entities: 1. The grounds for applying to a legal entity measures of a criminal nature
are: 1) commission by its authorized person on behalf and in the interests of a legal
entity of any of the criminal offenses provided for in Articles 209 and 306, parts
one and two of Article 368-3, parts one and two of Article 368-4, Articles 369 and
369-2 of this Code; 2) failure to ensure the fulfillment of obligations imposed on
its authorized person by law or constituent documents of a legal entity to take
measures to prevent corruption, which led to the commission of any of the criminal
offenses provided for in Articles 209 and 306, parts one and two of Article 368-3,
parts one and two of Articles 368-4, Articles 369 and 369-2 of this Code; 3) its
commission by an authorized person on behalf of a legal entity of any of the
criminal offenses provided for in Articles 258-258-5 of this Code; 4) its
commission by an authorized person on behalf of and in the interests of a legal
entity of any of the criminal offenses provided for in Articles 109, 110, 113, 146,
147, parts two to four of Article 159-1, Articles 160, 260, 262, 436, 437, 438, 442,
444, 447 of this Code; 5) the commission by its authorized person on behalf of and
in the interests of a legal entity of any of the criminal offenses provided for in
Articles 255, 343, 345, 347, 348, 349, 376-379, 386 of this Code; 6) the
commission of any of the criminal offenses provided for in Articles 152—156-2,
301-2-303 of this Code by an authorized person on behalf of and in the interests of
a legal entity in relation to a minor or a minor. Note 1. Authorized persons of a
legal entity should be understood as officials of the legal entity, as well as other
persons who, in accordance with the law, the constituent documents of the legal
entity or the contract have the right to act on behalf of the legal entity. 2. Criminal
offenses provided for in Articles 109, 110, 113, 146, 147, 152—156-1, parts two to
four of Article 159-1, Articles 160, 209, 255, 260, 262, 301-1 -303, 306 , 343, 345,
347, 348, 349, parts one and two of Article 368-3, parts one and two of Article
368-4, Articles 369, 369-2, 376-379, 386, 436, 437, 438, 442, 444, 447 of this
Code, are recognized as committed in the interests of a legal entity, if they led to
its illegal benefit or created conditions for such benefit, or were aimed at evading
liability under the law.

Article 96-4 of the Criminal Code of Ukraine. Legal entities to which
measures of criminal law are applied: 1. Measures of a criminal law nature, in the
cases provided for in paragraphs 1 and 2 of part one of Article 96-3 of this Code,
may be applied by a court to an enterprise, institution or organization, except state
bodies, authorities of the Autonomous Republic of Crimea, local governments,
organizations established by them in the prescribed manner, which are fully
supported by the state or local budgets, funds of compulsory state social insurance,
the Deposit Guarantee Fund of individuals, as well as international organizations.

19



Bicauk Acounianii kpuMiHaJbHOrO nmpasa Ykpainm, 2023, Ne 1(19)

2. Measures of a criminal law nature, in the cases provided for in paragraphs 3—6
of part one of Article 96-3 of this Code, may be applied by a court to subjects of
private and public law of residents and non-residents of Ukraine, including
enterprises, institutions or organizations, state bodies, authorities of the
Autonomous Republic of Crimea, local governments, organizations established by
them in the prescribed manner, foundations, as well as international organizations,
other legal entities established in accordance with the requirements of national or
international law. If the state or state-owned entity has a stake of more than 25
percent in the legal entity or the legal entity is under the effective control of the
state or state-owned entity, the legal entity is fully liable for wrongfully obtained
gain and harm caused by criminal an offense committed by the state, subjects of
state property or public administration. 3. In case of reorganization of legal entities
specified in parts one and two of this article, measures of criminal law nature may
be applied to their successors to whom property, rights and obligations related to
the commission of criminal offenses referred to in paragraphs 1-6 of the first part
of Article 96-3 of this Code.

V. Alternatives to criminalization and non-criminal sources.

1. Does Ukrainian law use civil and / or administrative sanctions (e.g.
payment of damages, closing of enterprise, etc.) in order to fight abuses of Al
systems or harm caused by them? According to Article 96-6 of the Criminal
Code of Ukraine "Types of measures of a criminal law nature applicable to legal
entities": 1. The following measures of a criminal law nature may be applied to
legal entities by a court: 1) fine; 2) confiscation of property; 3) liquidation. 2.
A fine and liquidation may be applied to legal entities only as the main measures
of a criminal law nature, and confiscation of property — only as an additional one.
When applying measures of a criminal law nature, a legal entity is obliged to
reimburse the damages and damages in full, as well as the amount of illegal gain
received, which was received or could have been received by the legal entity.

2. Is there any form of compulsory civil insurance for damages
resulting from the use of an Al system? Compulsory civil insurance is provided
for all sources of increased danger, which today can fully include Al.

3. Are there other technical means for combating harm and/or abuses
of Al systems? (e.g. re-programming of the Al system software; destruction of
the artificial agent; or similar)? Such technical means exist at the level of
individual companies or institutions and are described by internal regulations, to
which access is often restricted for security or secrecy reasons.

4. To what extent are users expected to protect themselves (e.g.
through security measures in using Al systems; intervention obligations in
case of danger, etc.)? What legal relevance could reasonable self-protection of
users have in crimes related to Al systems? Could it be a defence for
producers accused of an Al-related crime? The higher the level of
understanding and technical capability, the higher the level of protection for each

20



Bicauk Acounianii kpuMiHaJbHOrO nmpasa Ykpainm, 2023, Ne 1(19)

individual user. However, any level of reasonable protection on the part of the user
is no excuse for negligence or violation on the part of the manufacturer.

5. To what extent is the product liability legislation applicable to
emerging Al employment? Is there a specific regulation for Al systems °’
testing phase? Alternatively, does the law require simulation obligations?
Product liability legislation is fully applicable to new Al systems. The
corresponding article of the Criminal Code of Ukraine was cited earlier.
Regulation of the testing phase takes place at the level of individual companies or
institutions and is described by internal regulations, to which access is often
restricted for security or secrecy reasons. The development of these regulations is
discussed at numerous conferences and discussions.

Numerous scientific conferences are also held, in which the authors of this
report take part, in particular, « IV Kharkiv International Legal Forum (September
23-25, 2020) — public discussion “Human Dignity and Gender Equality:
Constitutional Metamorphoses” and panel discussion “Rome Statute of the
International Criminal Court: Problems of Implementation to the WNational
Legislation of Ukraine”; « V Kharkiv International Legal Forum (Panel Discussion
"Protection of the Economy from the Impact of Organized Crime", September 20,
2021); « International Scientific Conference “Special Part of the Criminal Code of
Ukraine: System and Content” (October 20-22, 2021, Kharkiv); ¢ Round table
“Fundamental problems of jurisprudence III. Limits of Law” (April 23-24, 2021,
Kharkiv); ¢ Online Roundtable on Hate Crimes (EUAM - European Union
Advisory Mission, EUAM Field Office in Kharkiv, Kharkiv, 25.03.2021);
« International scientific-practical conference “Social, legal and managerial aspects
of health care development: problems, prospects, world experience” (Lloret de
Mar, Spain, February 5, 2021); « on-line Forum “New Opportunities for Ukraine in
the Age of Pandemics”, Panel “Tools for Counteracting Biological Threats”
presentation “Antifragility — Tempering Communities with Constant Challenges”
April 2, 2020; « VII International Scientific and Practical Conference “Human and
Artificial  Intelligence:  Dimensions of  Philosophical = Anthropology,
Psychoanalysis, Art Therapy and Philosophical Journalism” (May 21, 2020, Kyiv),
report “New general and legal culture of human, digital and artificial relations.
Intelligence”; * International scientific-practical round table “Criminal law in the
context of globalization of social processes: traditions and innovations” (May 15,
2020, Kharkiv) Research Institute of Crime named after Academician VV Stashys
NAPRN of Ukraine with the report “COVID-19, microchip and criminal liability”;
* Lviv Forum of Criminal Justice (September 17-18, 2020, Lviv) “Ukrainian model
of criminal justice: wandering in the mirror”, report “The core and the crowd in the
digitalization of law”; e Scientific-practical seminar “The use of artificial
intelligence technologies in combating crime” of Research Institute for the Study
of Crime named after Academician V.V. Stashis of the National Academy of Legal
Sciences of Ukraine (November 5, 2020, Kharkiv), ¢ Scientific and practical
conference "Crime and countering it in conditions of singularity: trends and
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innovations" (Kharkiv, April 16, 2021), ¢ International scientific conference
"Special part of the Criminal Code of Ukraine: system and content" (Kharkiv, 20—
22 October 2021), « VI international scientific and practical round table on the
topic "Criminal legal protection of information security" (Kharkiv, May 12, 2022),
 VIII (XXI) Lviv criminal justice forum "Ukrainian criminal justice in conditions
of war" (Lviv, June 9-11, 2022), « International scientific conference "Criminal
law of Ukraine in the face of modern and future challenges: what is it like and
what should it be?" (Kharkiv, October 21-22, 2022), « Panel discussion "Problems
of adapting the criminal legislation of Ukraine to the acquis communautaire of the
European Union" of the VI Kharkiv International Legal Forum (Kharkiv, October
5,2022), etc.

6. Are there rules or principles (privacy by design, by default, etc.) on
cybersecurity and data protection relevant to criminal aspects related to the
design / production / use / development of Al systems? Such principles exist at
the level of individual companies or institutions and are described by internal
regulations, to which access is often restricted for security or secrecy reasons.

7. What is the role of the human agent? What degree of control over
the AI system is granted or required? At today's level of Al development, the
human agent is fully responsible for the quality or actions of the Al. However, it
must be recognized that more and more Al is beginning to make more and more
independent decisions with which humans agree. We need to see the point at which
most decisions will be made for humans and then the Al will reach a new level of
control over humans.

8. Is there a standardization of technical rules for designers /
programmers / developers / producers of Al systems (or is it in the process of
being defined)? The standardization of technical rules for designers /
programmers / developers / manufacturers of Al systems exists at the level of
individual companies or institutions and is described by internal regulations, which
are often restricted for security or secrecy reasons.
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Kapueecokuii M. B., Paoymnuiu O.E. Illmyynuit inmenekm &6
mpaouyiiiHux Kamezopiax KpUMiHAIbHO20 npasa YKpainu
Ha npoxannsa Mixcuapoonoi acoyiayii kpuminanvnoeo npasa (AIDP-IAPL,

Association International de Droit Pénal — Heypsoosoi opeanizayii 3
Kpuminanvroco npasa, Ilapuoe, @panyis) y pamkax XXI Misxcnapoonozo konepecy
Kpuminanonoco npaea «Lllmyynuti inmenexm 1 KpumiHaibHe Npasocyoos»

nioepyna Ykpaincoxoi nayionanvnoi epynu AIDP-IAPL y cknadi 08ox Haykosyie
nid2omyeana po3copHymi 8i0nosidi Ha NUMAHHS U000 * BU3HAYEHHS MAa NPABo6oi
Keanigixayii wmy4no2o inmenexkmy (IOpuouyHe BUHAYEHHS WMYYHO20 THMEeKNY
8 VKDPAiHCbKOMY 3AKOHOOABCMBI, 027180 HAYIOHAIbHUX CUCEM  UWIMYYHO20
iHmenekmy 05 IHMeNeKmMyaibHOI NONIYeUCbKOoi JiAIbHOCMI, NPaBose BU3HAUEHHS
MAUWUHHO20 HABYAHHA 8 YKPAIHCbKOMY 3AKOHOOABCMSI, npagocyb ekmHuicmb abo
npaso30amuicmes CUCEM WMYYHO20 THMENeKmy mowo), * HaAA6HUX KPUMIHATbHUX
npasonopyuienb ma ix Kpuminanizayii (He3aKoHHI Oii, BYUHEHI CUCmEeMOI0
WMYYHO20 [HMeNeKmy 3a 00NOMO20K0 CUCEMU WMYYHO20 IHmeneKmy abo npomu
Hei; HOB8I NpPABONOPYUIeHHS, NO8 A3AHI 3 NPOEKMYBAHHAM, NPOSPAMYBAHHIM,
PO3POOKOI0, BUPOOHUYMBOM, (DYVHKYIOHYBAHHAM AOO BUKOPUCMAHHAM CUCTEM
WMYYHO20 [HMeNeKmy, 3/04YUHU, NO08 S3aHI 3 NPOCMON NOBEOIHKOW, NepCoHA
BUKOHABYA mMa/abo Jicepmeu HOBUX NPABONOPYULEHb, 30KpeMd, 6UPpOOHUKU /
npoepamicmu / cucmemui iHdcenepu / po3pobnuxu / ousatiHepu MmMowjo,
cneyughiunu NCUXTYHULL eneMenm iHOUBIOyanbHOI KPUMIHAIbHOT
8I0N0GIOANLHOCMI, MONCIUBICIL Ol IOPUOUUHUX OCIO HeCcU 8ION0BIOAIbHICHb 3A
3M0YUHU 31 WMYYHUM [HMENeKmoM, 64uHeHi O0yO0b-aKow 0cobol, aKa oOie
iHOugioyanbHo abo 3aumae KepigHy nocady 6 PUOUYHIU 0co0l, Medxci
KPUMIHAIbHOL 8ION08IOANbHOCMI 3/10YUHYS OO0 HOPUOUYHOI 0coOU 3 02150) HA
VHUKHEHHsI DPU3UKY HAOMIPHOI KpuMinanizayii, sKwjo cucmemu wmyyHo2o
iHmeneKxmy 8upoONAIOMbCS, BUKOPUCMOBYVIOMbCS AO0 NPONOHYIOMbCA HA PUHOK
0J151 3aKOHHUX Yinell, Hanpukiao, 0is. HAYKOBUX aO0 OOCHIOHUUbKUX YLlell, 02150
36imMi6 b0 PUOUYHOL Jimepamypu wooo NPONO3UYIL BNPOBAONCEHHS HOBUX
KPUMIHANbHUX 3/10YUHIB, NO8 A3AHUX 13 CUCmeMaMu WMY4YHO20 IHMENeKmy;,
nO3UMuUBHi 30008 ’3aHHA 011 0CiO ma/abo PUOUYHUX 0CiO, SKI NPOEKMYIOMD,
PO3pooasaomy,  8UPOOIAIOMb, MECMYOMb, NPoOarms ado pPOo3N0ECHONHCYIOMb
cucmemu WmyyHo20 iHmeieKmy moujo), * MONCIUBOCMI 3aCMOCYB8AHHS Kame20pitli
MPAOUYItiHO20  KPUMIHANbHO20 Npasa  (OOYINbHICMb  PO3YMIHHA — CUCHEMU
WMYYHO20 [HMENeKmy 5K «KOMN TOMepHOI cucmemuy 32I0HO0 3 NOJOMNCEHHAMU
cmammi | Kownsenyii npo kibepznouunnicmes ma/abo nyHkmom «a» cmammi 2
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Jupexmusu  EU/2013/40; cneyughiuni  npobremu  OOMPUMAHHA — NPUHYUNY
3AKOHHOCMI;, O0NYCMUMICMb AHAN02Li OISl KpUMIHAL3ayii npomunpasHux Oit,
nO8’A3aHUX I3 cucmemamu — WMY4HO20 — iHmenekmy, gopmu  6MOPUHHOL
8I0N0GIOANLHOCMI 00 3/0YUHIB, NO8 A3AHUX 13 WMYYHUM [HMENeKmoM, CMAaH
po3ymy (Hanpukiao, dolus) 3 60Ky aceHma-n00uHU, SKUL NPOEKMYB8as /
3anpoepamyeas / pospobus / eucomosus / nowupus / npooas / SUKOpucmas
cucmemy WMYyYHO2O IHMeNeKmy, MOYHUL I KOHKpemHut cnocib 0ii cucmemu
WMYYHO20 [HMENeKMy HNpU GYUHEHHI NPABONOPYUIeHHs mowjo), * adanmayii
Kamezopii mpaouyitino20 KPUMIHAIbHO20 NpA8a ma HAYKosux 0ebamis (npuHyun
sunnocmi nullum crimen sine culpa i mens rea, 11020 0OMPUMAHHS, KOAU CYCRITbHO
Hebe3neuHull pe3yibmam 3an00iAHUlL PO3YMHOK MAWUHON, He € aHi OAX0CAHUM,
aHi  nepeobauysanum Ol AOOUHU;  BIONOGIOHICMbL  NPUHYUNY  BUHHOL
gionosidanvbHocmi,  KOAU  cucmema  WMYYHO2O0  IHMeNeKmy  HABMUCHO
BUKOPUCMOBYEMBCA A2EHMOM-TIOOUHOIO K IHCMPYMEHM, ajle CUCeMAa UM)YHO20
iHmenekmy GYUHUNA 3104UH, GIOMIHHUL 810 MO020, K020 0axdcae a2eHm-no0uHa;
HeoOXIOHICMb KOPUSYBAHHS NPABOBUX NPUHYUNIE KPUMIHANLHOI 810N0BI0ANbHOCHI]
IOPUOUYHUX OCIO, AKWO BOHU NPpUYEmHi 00 310YUHIB, NOG SA3AHUX 13 WMYYHUM
iHmenekmom, HeoOXIOHICMb KOpu2y8aHHs NOJIMUKY Mad NPEeBeHMUBHUX 3aX00I8 Y
NPUBAMHUX OpP2aHI3aYIsAX 071 2APAHMYB8AHH NPABUILHO20 MA Pe2yIiapHO20
BUKOPUCMAHHS ~ CUCMEM  WIMYYHO20 IHMeNeKmy moujo), * albmepHamus
KpUMIHANI3aYii ma HeKPUMIHATILHUX 0xcepell 6ION08I0AIbHOCMIL.

Knwuosi cnosea: wmyunuii inmenekm, KpUMIHAIbHA BIONOBIOAILHICMD,
KPUMIHANbHE Npaso, KPUMIHAIbHE NpA8ocy00si, KPUMIHANbHE NPABONOPYUIEHHS,
Association International de Droit Pénal, xeanighikayis, mawunne Ha8YaHMHs,
npasocyd’eKmuicmy  WMY4YHO20 — IHMeNeKmy,  Npago30amHicms  UMyYHO20
iHmenekmy, KpUMIiHANi3ayis, HAOMIpHA KPUMIHALI3AYis, BUKOHABEYb, NOMEpniia
ocoba, 6iON0BI0ANbHICMb WPUOUUHUX OCIO, NO3UMUBHI 30008 3aHHS, NPUHYUN
3AKOHHOCHI, NPUHYUN BUHHOI 8I0ON0BIOANIbLHOCMI, AHAN02IA, cmaH po3ymy (dolus)
acenma-nroounu, nullum crimen sine culpa, mens rea.
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Y cmammi oocnioxcyromvcs npobremui nuUmMaHHa 3acmocy8aHHsA MAaKo2o
8UOY NOKAPAHHS, 5IK NO30A6IeHHs npasa ooitMamu neeHi nocaou abo 3auUmMamucs
NeBHOI0 OIANIbHICMIO, SKI GUHUKIU K 8 Meopii, MaK i 8 CYO08ill NpaKkmuyi y 36 3Ky
i3 gHeceHHAM negHux smin 0o Kpuminanonoeo xooexcy Ykpainu i neoonosnauHumu
PIleHHAMU w000 iX MAYMAa4eHHs: ma 3aCMOCYB8AHHS.

Tpaouyivno i y no@uiu 8iOnosiOHocmi 00 NPUNUCI8 3a2anbHOi 4acmuHu
Kpuminanonoeo kodexcy make noxapanms, sk no36aenienHs npaga ooiumMamu neeHi
nocaou abo 3aumMamucs NegHOI OSIbHICMIO NPUZHAYANOCS iUule Wo00 Mux ocio,
SAKI  GUUHUNU  KPUMIHATbHE  NpABONOPYUWIEHHs, AKe Oyl10  nog’sizane 3
BUKOPUCMAHHAM HUMU C8020 CAYHO08020 cmanosuwa, npoeciinoi 4u iHuLo10
cneyianbHoi OislIbHOCMI YU 3 HeODAIUM CMABIeHHAM 00 ix sukopucmanus. Toomo,
BUUHUMU MAaKe KPUMIHATbHE NPABONOPYUIeHHs Mo21a Tuuie ma ocoba, sxka oyia
HAOiNeHa O3HAKAMU CheyiaibHo2o cyb ekma.

Ane ocmaHmim uacom yeu 6UO0 NOKAPAHHA OYIO BKIIOYEHO 00 CAHKYIU I
maxkux cmameu, 3i 3Micmy OUCNO3UYIU AKUX GUNIUBAE, WO nepeddayeHe 6 HUX
KPUMIHATIbHE NPABONOPYULEHHsT MOdice Oymu uuHene abo minbKu, abo maxkoxc i
3azanvhum cy6’exkmom. Cnuparouuco Ha maxi camkyii, 8 npakmuyi cyois, y momy
yucai i Bepxosnoeo Cyoy, 3 ’a8unucsi HenOOOUHOKI 8UNAO0KU, KOJIU NO30A6IAI0MbCs
npasa ooiumamu nesHi nocaou abo 3aUMamucs NegHOH OISNbHICMIO 0COOU, SKI
abo e3acani yum npasom He B0100i1U, abo nocaou, sKi 8OHU O0OIUMAIU, Hu
OIANbHICMY, SKOK BOHU 3AUMANUCH, HCOOHUM HYUHOM He Oylia nos’si3aHa i3
B8UUHEHUM KPUMIHATbHUM NPABONOPYULEHHSIM.

Y cmammi 30itichioembCs. KpUMUYHULL QA3 K 8I0NOBIOHUX 3AKOHOOABUUX
HO8ell, MaK I 3ACHOBAHOI HA HUX CYO080I NPAKMUKUL.

3oxpema, 3a3navaemocs, no-nepuie, wjo ocoba He mModce bymu nozoasnena
Mux npae, AKi il He HaLeNHCamy, OCKIIbKU 60HA HUMU He HAOLIEeHA.

Ilo-0pyze, 36epmacmuvcs yeaza Ha me, Wo no30asienHs ocobu npas, AKUMU
80HA He B0100i€, He BUKIIOUAE MONCIUBOCNI GUUHEHHS HEl0 Y NOOATbUIOMY MO20
CaAM020 KPUMIHANbHO20 NPABONOPYUIEHHS, 34 GYUHEHHS K020 i1 0YI0 3aCY0HCEHO.
Omoice, HI KapanbHO-8UXOBHO20, HI, MUM Ollblie, NPEGeHMUBHO20 epeKmy make
NOKAPAHHA Y YUX 6unaodkax He 30amue 3abesnedumu.
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llo-mpeme, 3a3nauaecmspcs, wWo 3aCMOCYBAHHA Yb020 NOKAPAHHA U000 OCIO,
SAKI He 80100i10Mb NEGHUM NPAsoM, N030asise cyo i mux OpicHmupie, Ha sKi GiH
HOBUHEH CNUPAMUCS NPU BUHAYEHHI NPABO80T 3aD0POHU Y BUPOKY.

llo-uemeepme, 6xazyemuvcCs, WO BGIOCYMHICMb MAKUX OPIEHMUPIE MOdHCE
npu3zeecmu 00 NPUSHAYEHHS Yb020 GUOY NOKAPAHHS AK 000AMKOB020 30 UUHEHMHS
0Y0b-5K020 KPUMIHATbHO20 NPABONOPYULEHHS (3 3A00POHOI0, 00 MO20 IAC,
oobitimamu 0y0v-axi nocaou i 3aumamucs 0y0b-aKow OiSUIbHICMIO, KL HCOOHUM
YUHOM He OYIU N06 A3aHI 31 GUUHEHUM 0C00010 KPUMIHAILHUM NPABONOPYUEHHIM.
Ane maka npakxmuxa Mmodxce npuzgecmu 00 HPABOBO20 CBABLNIA, OCKIIbKU
HEeBUNPABOAHO PO3UUPIOE MeXNCT CY0080i OUCKpeyii i nopyutye npuHyun npasoeoi
BU3HAYEHOCMII.

Hapewmi, siomivaemwvcs, wo 3acmocysanus Ha niocmasi makux CAHKYill
NOKapauHs y 8uoi n030a6IeHHsl Ne8HO20 NPasa NOPYULYE BUMO2U 3A2ATIbHUX 3ACA0
npusnawenus nokapauus (n. 2 u. 1 cm. 65 KK), ockinvku cynepeuums npunucam
cm. 55 3acanvnoi wacmunu KK, axi 6 yux eunadkax marome npuopimemmue
3HAYEHHA.

Y emammi nponouyromucsa winaxu noooaanus K NOMUIKOSUX 3aKOHOOA8YUX
piuiensb, MakK i 3aCHOBAHOL HA HUX CYO080I NPAKMUKU.

3axonooascmeo i cy0oea npakmuka 6UKOPUCMAHI 8 cmammi CMAHOM Hd
15.05.2023 p.

Knwuosi cnosa: nosbasnenns npasa obitimamu nesHi nocaou aobo
3aUMamucs neesHol OUSIbHICMIO, KPUMIHAIbHE NPABONOPYULeHHS, OUCNO3UYI,
CAHKYIs, NPU3HAYEHHS] NOKAPAHHSL.

[Ipu moctaHoBIEHHI OOBHHYBAJIBHOTO BUPOKY CYJ 3aBXKIU BUPIIIYE 06a
OCHOBHUX 3A80aHHs: ) TIEpIIE 3 HUX TOB’sI3aHE 3 K6aANiikayiero KPUMIHATBLHOTO
MPABOIOPYILICHHS 32 BIJAMOBIJHOI CTAaTTe0 (YAaCTUHOW cTarTi) KpumiHaibHOrO
kojekcy VYkpainm (mami — KK); 0) apyre — 3 inousioyanizayicio nokapamms
y mexxax cankuii crarti KK, 3a sgxoro kBamipikoBaHe AisiHHS, 3 ypaxyBaHHSIM
noJsioxkeHb 3aranbHoi yacTuHu KK, CTyrneHs TSKKOCTI BUMHEHOTO KPUMIHAIBHOTO
MPaBOIIOPYILICHHS, 0COOM BHHHOTO Ta OOCTAaBHWH, IO IMOM SKIITYIOTh 1 O0TSKYIOTh
nokapanHs (myHktu 1-3 4. 1 cr. 65 KK).

[Ipu3HadeHHsT  TOKapaHHS —  3aBEPIIATBHUM  €Tam  KPUMIHAJIBHOTO
MPOBA/DKCHHS, Ha SKOMYy BigmoBigHO 10 4.1 cT.368 KpuminaibHOro
npouecyanbHoro kogekcy Ykpainu (mami — KIIK) cyn Bupillye nutaHHs: a) 4u

mijyisrae  OOBUMHYBAaYeHHWM  TIOKapaHHIO 332 BUMHEHE HHUM  KpPUMIHAJIbHE
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npaBonopyiieHHs (1. 4); 6) 41 € 00CTaBUHU, 0 OOTSHKYIOTh 400 MOM’SIKIITYIOTh
nokapaHHs, 1sKi came (m. 5); B) ska Mipa TOKapaHHS Mae OyTH IpU3HAuYCHA
OOBHHYBAaY€HOMY 14W TIOBHHEH BiH ii BimOyBatu (1. 6). Came BHpIIIEHHS IMX
MUTaHb 1 103BOJISIE CY Y, sIK BUMarae 4. 2 ct. 65 KK, oOpatu Takuii BUl MOKapaHHS 1
NPU3HAYATA TaKy HWOTO Mipy, sKa Oyne HeoOXioHow W Odocmamuvor IS
nocsirHeHHsI copmynboBaHux B 4. 2 ¢T. 50 KK mineit mokapanHs.

[Ipn BupimeHHI oMX 0UTaHb cya Kepyerbca Hopmamu KK, vy skux
BU3HAYAIOTHCS 11, CUCTEMA IMOKapaHb, BCTAHOBIIOIOTHCS IT1ICTABU, TIOPSIOK, MEXI
Ta OCOOJMBOCTI MPU3HAYEHHS OKPEMHUX HMOTro BHJIIB, a TAKOXK BPEryJIbOBaHI 1HIII
NUTaHHs, TOB’A3aHl 3 MPU3HAYEHHSIM I[IOKapaHHs 137aTHI BIUIMHYTH Ha BHUOIp
(oGpaHHs) CyJOM TIEBHUX HOTo BHIY Ta KOHKpeTHOI ioro Mipu'. He € BUHATKOM 3
nux npaBui 1 ¢T. 55 KK, sika BcTaHOBIIOE yMOBH (IIJCTaBY), MOPSIOK, MEXI Ta
0COOJIMBOCTI 3aCTOCYBaHHSA TaKOTO BUAY TIOKapaHHS, SK HO30a6/leHHs npasa
oollimamu nesHi nocaou abo 3aumamucs nesHoio OistibHicmio (Jam — 1mo30aBIeHHS
npaBa).

[IpotsiroMm TpuBajmoro 4dYacy ICHyYBaHHS IIbOTO BHIy IIOKapaHHSI B
KpUMIHAJLHOMY 3aKOHOJABCTBI, HOTO 3aBXKIW BIJHOCHIM JO TaK 3BaHHUX
cneyianvbHuX BWIIB TIOKapaHb, SKE MOXXE OyTH NpU3HAUYEHO HE OYIb-IKOMY
Cy0’€KTy KPHUMIHAJIIBHOTO MPABOMOPYUIEHHS, a JIMIIE TaKOMY, SIKHI M1 4ac Horo
BUMHEHHSI 001MIMaB 3 3aKOHHUX niocmag TIEBHY Tocaay abo 3aiiMaBCs IEBHOIO
JUSTBHICTIO 1 BUMHUB KPUMIHAJIbHE MPABOMOPYLIEHHS, SIKE 32 CBOIM XapaKTEpOM
OyJ10 106 ’s13ane 3 BAKOPUCTAHHSIM a00 HEHAJIG)KHUM BUKOHAHHSM Ti€l rmocaan abo
nismpHOCTl. CaMe TOMy, pO3KpHBAIOYU CYTHICTh TPaBOOOMEXKEHbB, SIKI CKIAAat0Th
3MICT 1IbOTO BUY mokapanHs, me M. C. TaraniieB Bka3yBas, 1110 BOHO MEPIII 3a BCe
NPUIAJAE Ha TPOMAJICHKY 1 CITy’KO0BY cdepy AisUIBHOCTI BUHHOTO, 1 IPU TOMY SIK

CTOCOBHO TpaB 1 MPUBLIEIB, HUM B)K€ HAOyTHX, SIKUMH BIH BXE€ KOPUCTYBaBCS, TaK

! Kpuminanshe npaso Ykpainu: 3aranbHa yactuna: migpyunuk / B. 5. Tauiii, B. 1. Tiotiorin, B. I. Bopucos
Ta iH.; 3a pen. B. S. Tauis, B. 1. Troriorina, B. I. bopucosa. 6-te Bun., nepepo0. i gomos. Xapkis: IIpaso, 2020.
C. 407.

28



BicHuk Aconianii KpUMiHAJIBHOTO IpaBa YKpainu, 2023, Ne 1(19)

1 CTOCOBHO C€aMOi MOXKJIMBOCTI iX HaOyTTsa, — 100 MHoro myOJaiuyHOT
IPaBO3JATHOCTI .

[IpoTsrom 6aratboX poKiB BXKE B Cy4acHI YacH 3 TAKOTO PO3YMIHHS CYTHOCTI
nokapaunus, nependadeHoro ct. 55 KK, i1 migcraB ioro 3actocyBaHHs BUXOAMIIA 1
CyI0Ba IpaKTHKA . 30kpeMa, Bepxosuuit Cyn HEOXHOPA30BO IMiAKPECITIOBAB, IO
1€ TOKapaHHs «... MOXe OyTH MPU3HAUCHE JIUIIE Y TUX BUIAIKAX, KOJU BUNHEHHS
37I04MHY OyJ0 TOB’si3aHe 31 CIY)KOOBUM CTaHOBHUILEM MiACYyJHOro abo 13
3af{HATTSIM HHM IIBHOIO [iSUTBHICTIO® 1 «... TOmArae B I030GaBJIeHHI
O0OBHHYBAau€HOTO HOro Cy0'€KTUBHOTO IMpaBa Ha MOCay, IKy BiH 00iliMaB, ab0 Ha
CITy>KO0O0BY, poeciiiHy 4M 1HIY CHELIAIbHY JISUIbHICTb, KO BiH 3aiiMaBCs Mif
yac BYMHEHHA 3JI0YMHY, a TaKOX y THMYAacOBOMY OOMEXKEHHI HOTO
MPaBO3JaTHOCTI — MOXKJIMBOCTI OO1MMAaTH TEBHI MOcaau ab0 3aiiMaTUCS TEBHOIO
JUSTIBHICTIO IPOTATOM CTPOKY, BCTAHOBJICHOTO BUPOKOM CYIy» .

[ToainsroTe Taky MO3UIIO 1 MEpeBa)KHA OUIBINICTh CYYaCHUX HAYKOBIIIB.
3okpema, FO. A. Ilonomapenko, JI. C. Illusn, M. B. B’ronuk, 3. A. 3arineii-
3abonotenko, B. f. Kononencekuit, O. I. Martomenko Ta iHm1 gaxiBiii BUXOIATh
3 TOTO, IO OJIHI€I0 3 OOOB’SI3KOBUX YMOB (IIIJICTABOIO) 3aCTOCYBaHHS I1bOTO
MOKapaHHs € BUYMHEHHS OCO0O0I0 KPHMIHAIBHOTO MPABOTIOPYIICHHS 3 NOCAO00I0
abo y 38’A3Ky 3 3aHAMMAM Ne8HOH OIIbHICMIO, AKI 60HA 3 3AKOHHUX NIOCMAS

o o . o 6
06lufl/l€l]la YU AKOIK 3AaumalacA nzd 4yac uoc0 6YUHEHHA . TO6TO, TaKa YMOBa

2 Taranmes H. C. Pycckoe yromoaoe npaso. Jlekmun. Yacte O6mas, 1. 11. CI16. 1902. C. 1264.

’ Ipaxtika cymis Ykpainu 3 kpuMminambrux cmpas (2001-2005) / 3a sar. pen. B. T. Manmspenxka,
B. B. Crammuca; Yxiamadi: B. B. Crammuc, B. I. Trotrorin. Kuis: FOpiakowm IaTep, 2005. C. 52-54, 55-56; [Ipaktuka
cyniB Ykpainu 3 kpuMmiHanbHuX crpaB (2006-2007) / Ykmamaui: B. B. Crammc, B. 1. Trottorin; 3a 3ar. pen.
B. B. Crammuca. Kuis: FOpiakom IaTep, 2008. C. 125-126, 130-131, 145-147, 154—156; [Ipaktuka cymiB Ykpainu 3
KpuMiHanpHUX crpaB (2012-2013 pp.) / ykmaa. B. 1. Trotrorin; 3a 3ar. pex. B. A. Tamis. Xapkis: [IpaBo, 2014.
C. 205-207, 221-224 Ta in.

* IMocranosa ITnenymy Bepxosroro Cyny Ykpainu Big 23.10.2003 p. Ne 7 «IIpo mpakTuky mpu3HAUYCHHS
cynamu KpumiHampHOTO moKapaHs» (m. 17). URL: https://zakon.rada.gov.ua/laws/show/v0007700-03#Text;
IToctanosa Ilnmenymy Big 23.12.2005 Ne 14 «IIpo mpakTHKy 3aCTOCYBaHHS CyldaMHu YKpaiHU 3aKOHOJABCTBA Y
CrpaBax IpO JEsKi 3J0YMHH TMPOTH OE3MeKH IOPOKHBOTO PYyXy Ta eKCIUTyaTalil TPaHCHOPTY, a TaKoX Mpo
aJMIHICTPATHBHI NMpaBonopymieHHs Ha Tpancnopti» (m. 21)/ URL: https://zakon.rada.gov.ua/laws/show/v0014700-
05/print/.

> HocranoBa Bepxosroro Cyny Bix 01.11.2018 p. y cmpasi Ne 753/12073/15-k (npoBamkenns Ne 51-
2250xm18). URL: https://reyestr.court.gov.ua/Review/77654120.

% Tonomapenko FO. A. Buasl HakasaHuii 1m0 yrojgoBHOMy mpaBy Ykpauubi: Moworpadus. XapbKkos:
WznmatensctBo «®UHHY, 2009. C. 74, 76, 78—79; lllusn /1. C. [1o30aBieHHs npaBa o0iliMaTy NeBHI mocaau abo
3aliMaTHCs TIEBHOIO JiSUIBHICTIO B CHCTEMi IIOKapaHb 3a KpHUMIHAIBHUM 3aKOHOJABCTBOM YKpaiHu. [Ipaso
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3aCTOCYBaHHA 1bOIO BHJly TMOKapaHHS SIK BHUKOPUCTaHHS a00 HEHaJEKHE
BUKOHAHHS OCO0O0I0 CBOTO CIY>)KOOBOTO CTaHOBHWINNA, MpodeciiiHoi YW 1HIION
CHeliabHOI MISJIFHOCTI BHUCTYMAa€ B LUX BHIMAJKaX, SIK CIOPaBEIJIMBO 3a3HAvae
O. I. MaTromieHko, CBOEPITHUM CIIOCOOOM TMOCATaHHS Ha 00 €KT 1 3HAXOAUTHCA Y
NIPUYMHHOMY 3B’3Ky 3 HACIiJKaMH, 10 HacTaiu . I xoua 1 ymoBa (TijcTaBa)
3aCTOCYyBaHHS 1M030aBJieHHS TpaBa Oe3mocepeaHpho Bu3HadeHa B 4. 2 cT. 55 KK
CTOCOBHO BMITAJIKIB MOT0 MPU3HAYEHHS SIK JOJIATKOBOTO MOKapaHHs 3a BIICYTHOCTI
ocTaHHBOTO B caHkIli ctarTi OcobauBoi yactuau KK, aje 1ie He o3Ha4ae, 1110 BOHa
(s ymMoOBa) MOX€ ITHOPYBATHCS, KOJM MO30aBJICHHS IpaBa IMPU3HAYAETHCA SIK
OCHOBHE YU JIOJJATKOBE IMOKAPAHHA 3a OT0 HAsIBHOCTI Y KOHKPETHIM CaHKIII].
AHaJli3 3aKOHY CBIIUWTH, 110 y cucTeMi nmokapanb (1. 3 cr. 51, ct. 55 KK)
nepeadayeHo He JEeKiJibKa, a Julle oduH (€IUHUM, OKPEMUM, CAaMOCTIMHUI) BH]
MOKapaHHs — N030aBJIeHHS IIpaBa, 1 TOMY YMOBH (TI1JICTaBK) HOTO 3aCTOCYBaHHS HE
MOXYTh OYTH pI3HUMHU 3aJIe)KHO BIJI TOPAIKY MHOro MNPU3HAYEHHA. 3 LbOTO
BUILIMBAE, 110 BYMHEHHS KPUMIHAIBHOTO MPABOMOPYIICHHS 3a MOcajor ado y
3B’SI3KY 3 3aHSATTSIM MEBHOIO JISTLHICTIO € YHIBEPCAIbHOIO 1 3A2albHO0008 13K0B0I0
YMOBOIO 3aCTOCYBaHHS I1030aBJICHHS TIpaBa, HE3aJeKHO BiJ TOro, YH
MIPU3HAYAETHCS BOHO SIK OCHOBHE a00 SIK JIOJATKOBE MOKapaHHs 1 4M nepeadoaueHe
BOHO SIK JI0JaTKOBe Oe3mocepeHbo B caHkIlli ctarti OcobnuBoi yactuau KK abo

BIJICYTHE B Hii 1 TOMY 00MpaeThes CyoM 3a npunucamu 4. 2 cT. 55 KK, Buxoasuu

i cycninocmso. 2011. Ne 3. C. 179; B’rornk M. B. CrenianpHi BUIU MMOKapaHb 32 KpUMIHATHHUM MPaBOM Y KpaiHU:
mic. ... Kaaza. ropun. Hayk: 12.00.08; Ham. ropun. yH-T iMm. SpocmaBa Mynporo. Xapkis, 2020. C. 74; 3arineii-
3abonorenko 3. A. [loz0aBneHHs mpaBa 00iiMaTH TMEBHI mocaiu abo 3aliMaTHCS TIEBHO JisUTBHICTIO SK OCHOBHE
MOKapaHHsA 3a OKpeMi (opMH KoiadopamidHOi HistmbHOCTI. FOpuduunui Haykosuil enekmpounuu dcypaar. 2022.
Ne 5. C. 479-482. URL: http://www.lsej.org.ua/5 2022/114.pdf; Mattomenko O. I. AHaii3 AeskuX BU/IB MOKapaHb
B KOHTEKCTi 3MiH A0 KpumiHanbHOTO KOAekcy Ykpainu. Haykosuti eicnux Yowceopoocvrkoco Hayionanvnozo
yuisepcumemy, 2022. Cepis IIpaBo. Bum. 72: gacrt. 2. C. 164; Kononenschkuii B. f. Jlesxi nuTaHHs KpUMiHAIBHOT
BiJIMOBIAAILHOCTI 3a KONAOOpaIiiHy isSUTbHICTD. «3a80aHHS KPUMIHATLHO20 NPABA 6 YMOBAX HAO3BUHAUHOZO0
cmanyy. Martepiamm MIKHApOZHOT HAYKOBO-TIPAKTHYHOI KOHQEpEeHIil, NpPHUCBAYEHOI 25-piydi0 yTBOPEHHS
Hamionansnoro yHiBepcurery «Opmeckka fopuandHa akagemis».Opxeca, 9 rtpymas 2022 poky. Ykmamadi:
€. JI. CrpensnioB, B. I1. Keauk. Biamn. penakrop €. JI. Crpensuos. Oneca: ITPLL HAIIpH Vkpainu, HY «OHOA».
2022. C. 26 ta iH.

7 Mariomerko O. 1. TIpo6neMHi muTanHHs mo36aBlIeHHs npaBa oOiMMATH INEBHI mocagu abo 3aliMarics
MIEBHOIO JIISUTBHICTIO 33 KOJa0OpaliiHy MisulbHICT. Bichuk Acoyiayii kpuminanvrnozo npaséa Ykpainu: €NeKTPOH.
Hayk. Bua. / Ham. topua. yH-T im. SIpocnaBa Myaporo, I'poman. opr. «Bceykp. acomn. KpuMiH. npaBay. Xapkis: 2022.
Bum. 1(17). C. 114. URL: http://vakp.nlu.edu.ua/issue/view/15629.
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3 XapakTepy BYMHEHOTO KPHMiHAIBHOTO MPABOMOPYIICHHS . AHANI3 MepeBaKHOI
OutbmIocTi caHkiii craret OcobnuBoi yactuau KK, y skux mo30aBiieHHs MpaBa
nependadyeHo SK OCHOBHE YW JOJATKOBE IMOKapaHHS, MIATBEPIXKYE caMme Take
pPO3yMiHHS MiJACTaBM HOTO 3aCTOCYBaHHs. 31aBajiocsi Ou, W0 HaBeAcHEe
TaymadeHas 3micty cT. 55 KK 1 migctaBu mpu3HaueHHs mnepeadayeHoro B Hii
MOKapaHHs € I[UIKOM YCTAJIEHUM 1 HEMNOPYIIHUM, 110, $K 3a3Hayanoch,
MIITBEPKYETHCS 1 0araTOpivYHOI0 MPAKTHKOI MOT0 3aCTOCYBaHHS.

[Ipote B moctanoBi Big 22 tpaBHs 2018 poxy Bepxosuuit Cyn BifiiioB Bixa
yCTaJICHOI MO3uIlii (SKy BiH, IO pedi, BIJCTOIOBAB Y TOMY K CamMOMYy pOIli B
rmoctanoBl Big 1 aucromama 2018 p.9) 1 BU3HAB TakKWM, IO BIJANOBIJA€ 3aKOHY
(ct. 55 KK) BUpOK cyny, SKkuM ocoOy, KOTpa Hide He npayrosaia, 0yio 3acyIKeHO
3a 4. 1 ct. 222 KK i3 3acrocyBaHHSIM J10 Hei JOJATKOBOI'O MOKAapaHHS y BHJII
«1m030aBJIEHHs TIpaBa 001iiMaTH MOCaAu Ta 3aliMaTUCA NISUIbHICTIO, MOB'A3aHOI0 3
BUKOHAHHSIM OPTaHi3aIiifHO-pO3MOPSIUUX Ta aJAMIHICTPATUBHO-TOCIOIAPCHKUX
dbynkuiiy. Ha obrpyntyBanns Takoro pimenas BepxoBuuit Cyn mociaBcs Ha Te,
10 «3 OMJISIAY Ha MoJjokeHHs, nependadeni ct. 55 KK Ykpainu, Ta nucno3uiiro 4.
1 ct. 222 KK VYxkpainu, cankinisg 4. 1 ct. 222 KK Ykpainu B yacTuHi npu3HaYCHHS
JIOAATKOBOTO TMOKapaHHs y BUJI M030aBJICHHS MpaBa o01MaTH MEBHI MOCAAU 4Yd
3aiiMaTHCs NEBHOIO NISUIbHICTIO, 3aCTOCOBYETHCS, B TOMY YHCII 1 A0 OCI0, SIKI Ha
yac BYMHEHHS 3a3HAYEHOTO KPUMIHAJIBHOTO TMPABOIMOPYIICHHS HE 3aiMaiu
odiiifHO TIEBHI MOcaau Ta HE 3aiimManucs o(iliiHO MEBHOIO misuteHiCTION °. Tlo-

PI3HOMY OIIIHIOIOTH TaKy MPaKTUKY 1 okpemi cyai BepxoBuoro Cyny, OliHI 3 SKUX

¥ Trorrorin B. L. TTo36aBeHHs mpaBa 00iiiMaTu NeBHi mocaau abo 3aliMaTUCS MEBHOIO JISUTBHICTIO SK BUJT
MoKapaHHs. Bicnux Acoyiayii xpuminaibhoeo npaeéa Ykpainu: eNnexTpoH. Hayk. BuA. / Ham. ropua. yH-T
iM. fpocnmaBa Myaporo, I'poman. opr. «Bceykp. acom. kpuMiH. mpaBay. Xapkis: 2022. Bum. 1(17). C. 190-192.
URL: http://vakp.nlu.edu.ua/issue/view/15629; Matromerko O. I. AHani3 IeSKUX BHUIIB MOKapaHb B KOHTEKCTI 3MiH
1o KpuminaneHoro koznekcy Ykpainu. C. 164 ta in.

’ Hocranosa Bepxosroro Cyny Bix 01.11.2018 p. y cmpasi Ne 753/12073/15-k (mpoBamkenns Ne 51-
2250xm18). URL: https://reyestr.court.gov.ua/Review/77654120.

' Mocranosa Bepxosroro Cymy Bim 22.05.2018 p. y chpasi Ne753/18479/16-x (mposamxenss No51-
520xkm18). URL: https://reyestr.court.gov.ua/Review/74309856.
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migTpUMyoTh i, TOAI SK {HII 3amepedyioTh, BBAKAIOYH, IO TAKOTO POJLY
pillleHHs He 3aCHOBaHI Ha 3aKOHi, 60 cyIepedars mpumucaMm ct. 55 KK'2.

Ane me Oinplne MOAIOHOTO POy pilIEHb 3 SBHIOCS y CYAOBIM MpaKTHIll
micist  gomosrenns KK crarrero 111" (komaGopauiiina  gisuibHICTB), vy
0e3aIbTEPHATUBHUX CAHKINISAX 4YacTUH | 1 2 sSKOi mepeadadeHo JHIIe OJWH BUT
OCHOBHOTI'O MOKapaHHs — 1M030aBJICHHS MpaBa Ha CTPOK BiJ JACCITH IO I’ ITHAIISTH
pPOKIB, HE 3BaXal4d HA Te€, W0 CY0’€KTOM IbOTO KPHUMIHAJIBHOIO
MPABOIMOPYIICHHS MOKe OYyTH 3BUYANHHMI TPOMAASHUH YKpaiHu — 3aeanbHuil
cyb’exm, SKAH i 9ac Horo BUMHEHHS a0o0 B3araii He 001iiMaB HISIKO1 mmocaau, abo
nocaja, Ha sikii BiH nepeOyBaB, UM JISUIBHICTb, SIKOIO BIH 3aiiMaBCsl, >KOJHUM
YUHOM HE OyJiM MOB’sA3aHl1 31 BUNHEHUM HUM KPUMIHAJIBHUM IPABOMOPYIIEHHSM.
Hanani, B 2022—23 pokax 3’sSBHJIKCS HEIOOJWHOKI BUITAJKH, KOJIU K BepxoBHui
Cyz[13 , TaK ¥ MICIEBl CyAu MO30aBJsIM MpaBa O0IMMATH TMOCAJU, IOB s3aHi 3
BUKOHAHHAM (YHKIIM JepKaBU Ta MICIIEBOIO CAMOBPSIyBaHHS, a TaKOX IpaBa
3aiiMaTUCs NISUIbHICTIO, TTOB’SI3aHY 3 HAJIaHHSM IMyOJIYHUX TMOCIYT», TaKUX OCi0,
gkl abo B3arajii Hijie He mpaioBanu (0e3po0iTHI, TEeHCIOHepH), ado Mmocaaa 4u
JISUIBHICTD SKUX SKOJHMM YHHOM He Oyna moB’sA3aHa 31 BYMHCHHMMH HUMH
KPUMIHAJIbBHUMH TMPAaBONOPYIIEHHSAMHU (OXOpPOHI, MPUBATHI MIANPUEMII, HPOCTI

14 .
poboui) ". IHakie KaXydyd, BCIM TaKuM 3acCyIKEHUM 0c0o0aM BHUPOKOM CYIy

" STk posmeskoBYBaTH KOTAGOPAIiHHY MisSTBHICTb i CyMiXHI CKIa1y KpUMiHANEHUX mpaBonopyiens. URL:
https://supreme.court.gov.ua/supreme/pres-centr/news/1299973/.

2 Oxpema aymka cymmi OCOBA 1 3 KpUTHYHMMH 3ayBaKEHHAMHI CTOCOBHO TI0cTaHOBH BepxosHoro Cyny
Big 22.05.2018 p., sskoro Oyno BU3HAHO TaKWM, IO BiamoBimae 3akoHy (cT. 55 KK), BUpoK cymy mpo nmpu3HadYeHHS
mo30aBJIeHHS TpaBa sK JOJAaTKOBOrO mmokapaHHs 3a 4. 1 cT. 222 KK momo nempamtorouoi ocobm. URL:
https://reyestr.court.gov.ua/Review/74342649.

" TocranoBa Bepxosroro Cymy Bim 04.04.2023 p. y cmpasi Ne295/5493/22 (mpoamxkenns N 51-
791xm23). URL: https://reyestr.court.gov.ua/Review/110055033.

"% Barineii-3aGonorenko 3. A. Tam camo. C. 481; Bupok BepamdiBCbKOro MiChKPAHOHHOTO CyIy
Kutomupcerkoi obmacti Bix 04.04.2022 p. y crpasi Ne 274/1472/22 (npoBamxenns Ne 1-xkrm/0274/481/22). URL:
https://reyestr.court.gov.ua/Review/103849145; Bupokx XapkiBCbKOTO pallOHHOTO Cyny XapKiBChKOi 00macTi Bif
04.04.2022 p. 'y cmpaBi Ne  274/1472/22  (mpoBamkeHHs — Ne 1-xn/0274/481/22).  URL:
https://reyestr.court.gov.ua/Review/103849145;  Bupok  CHHENBHUKIBCHKKOIO  MICBKPAaHOHHKOTO  Cydy
JuinporierpoBerkoi obmacti Bix 21.03.2023 p. y cnpasi Ne 191/1057/23 (npoBamxkenns Ne 1-xkn/191/77/23). URL:
https://reyestr.court.gov.ua/Review/109764411; Bupox MockoBcbkoro paiioHHOTo cyny M. Xapkosa Bix 24.03.2023
p. y crpasi Ne 643/1619/23 (npoBaKEeHHS Ne 1-x11/643/152/23). URL:
https://reyestr.court.gov.ua/Review/109790875 ra in.
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3a00pOHSJIOCS JIUIIE Ha MatOymHe BUKOHYBaTH (QYyHKIII Ciayk00BUX 0ci0
my0J1iYHOT0 ab60 MIPUBATHOTO MPaBa.

Bunukae mnmTaHHS: K OINIHIOBAaTH TaKWi TIAXiM MO 3aCTOCYBaHHS
no30aBieHHs npaBa? BakaeMo, 110 Taka OIlIHKa MOXe OYTH TUIbKH HETaTUBHOIO,
00 HaBpsJ YM MOKHA MOTOAMTUCA 3 TaKUM TiymadeHHsSM mpunuciB ct. 55 KK 1
3aCHOBAHOI HAa HUX MPAKTUKU MPU3HAYEHHS [[OTO MOKapaHHs, BUXOJAYU 3 TAKUX
MIPKYBaHb.

Ilo-nepure, ananiz m. 3 cr. 51, u. 3 ct. 52 1 ct. 55 KK cBiguuth, 1o
1mo30aBJICHHS MpaBa nepeadayeHe B 3aKOH1 SIK TaKUW OKpeMHi (CaMOCTIHUIN) BUT
MOKApaHHS, CYTHICTh SIKOTO MOJISITa€ B 030aBJIEHH] 0COOU TpaBa 001iMaTH caMe Ti
nocaau abo 3ailMaTUCS TIE€I AISUIBHICTIO (1 CXOXKMMHU 3 HUMH 3a XapakTepoM 1
KOJIOM IMOBHOBa)KEHbB), SIKI BOHA 00iiiMana 4u SKO0 3aiiMaracs mij yac BUMHEHHS
KPUMIHAJIBHOTO TPABOMOPYILIEHHS 1 y 3B’S3KYy 3 SKMMH (3aBISKM I[bOMY) BOHO 1
Oyno BumHeHe. ToOTO, mepir 3a Bce, Taka 0c00a no30a6IA€MbCa HAABHO2O0 Y Hel
cyb ’ekmueno20 npasa, SIKAM BOHa BoJioAuna (Oyia HajalleHa) MiJ 4ac BUYMHEHHS
KPUMIHAJIBHOTO MPaBONOpyHIeHHs. Ko X HaeTbcs mpo ocild, AKl Mmijg 4ac
BUYMHEHHS KPUMIHAJIBLHOTO MPaBOMOPYIIIEHHS a00 He 00iiMalid HisKO1 mocajau, abo
1ocaja Yu AISUIbHICTh, SIKY BOHM BUKOHYBAJIM (31MCHIOBAIIN), )KOJHUM YMHOM HE
Oyna moB’si3aHa 3 HOr0 BYMHEHHSM, TO 3aCTOCYBAHHSI 10 HUX IILOTO MMOKApaHHS Ha
mizcrasi cankidi yactua 112 cr. 111" ta wactun 11 2 cr. 222 KK Oo3Hayae, Mo
CyTi, M030aBJ€HHs iX THX MpaB, SKUMU BOHU B3arajli HE BOJOJLIM — HE OyIu
HagieHi. Mix TuMm, sSK crpaBemmBo 3a3Hadae 0. A. Ilomomapenko, cama
CYTHICTh IaHOTO BHJY MOKapaHHS HEIBO3HAYHO CBITYHUTH MPO TE€, IO BOHO MOXKE
OyTH 3aCTOCOBaHE JAJeKO HE J0 BCIX OCI0, a JIMIIe 10 THUX, SKI BOJIOJIIOTH IEBHUM
npaBoM abo 00iiiMaroTh MEBHY Mocaay, 00 HEMOXKIMBO MO30ABUTH JIFOJUHY TOTO
TpaBa, siKe i 1 He HATeXKHUTh . 3a {HIIOro MmIX0Ly, TO6TO y pasi 3aCTOCYBAHHS [0
3a3Ha4YEHUX 0C10 CaHKI[IM, BCTAHOBJIEHUX B YacTHUHAX 1 Ta 2 CT. 111" ra B yacTuHax

112 ct. 222 KK, no306aBneHHs MpaBa CTa€ MOKapaHHSIM, TaK OM MOBUTH, JIUIIE «HA

" TMonomapenko FO. A. Bujibl Hakasanuii 1o yronoBHoMy npaBy Ykpaussl. C. 76.
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maubymuey 1 TUM caMHM (3aBASKH I[bOMY) BTpaya€ CBOK (DYHKI[IOHAJIBHY
MPUHAIECKHICTh JI0 TMOKAapaHb, MEPETBOPIOIOYUCH, MO CyTi, a00 B CBOEPIIHUN
mocmpayitinuil 3axio'°, a60 BHUCTYyIA€ BXKe SK SKUHCH 3axid Gesneku, 30BCIM He
nepeadayeHui, 10 TOrO K, YAHHUM KPUMIHAIBHUM 3aKOHOM. M TUM 3aBJaHHS
010 3a00pOHU 0co0aM, 3aCyPKEHUM, HAIPUKIIAM, 3a Ty K caMy KOJIabopariiiHy
JISUTIBHICTh, TPETEHAYyBaTH B MallOyTHROMY Ha BUKOHAHHS (YHKIIN (HAOYyTTS
CTaTyCy) CIY»KOOBOi 0COOH, IJIKOM YCIIIIIIHO MOKE OyTH BHPpIIICHE (a y JIeSIKUX
BUITAJIKaX BXKE 1 BUPINTYETHCS MUITXOM, HAIPHUKJIAA, 3a00pOHU 0coOaMm, SKi MarOTh
CYJIMMICTh, O01MaTH MOCaau MPOKYpPOPIB, CYIIIB TOILIO) 32 PaXyHOK BHECEHHS
BIIMOBITHUX 3MIH Ta JIOMOBHEHb He A0 caHkiii ctatedt KK, a no perynsaropHux
HOPMATHUBHUX AKTIB.

IMo-apyre, cmig MaTd Ha yBa3l 1 Te, IO 1HOAI caMe CaHKIlisS CTaTTI
Oco0muBoi yactuHn KK neBHUM 4YMHOM BIUIMBAa€E HAa BU3HAYEHHS XapaKTepy
(0cobimBOCTEH) TOrO KPUMIHAJIBHOTO MPABOMOPYIICHHS, O3HAKU SIKOTO HABE/ICHI B
i mucnosuidi' . Skio, HanpukiIaa, B cCaHKIil GIrypye Takui BUJ IMOKapaHHs, K
TPpUMaHHS B AUCHUILTIHApHOMY OatanbiioH1 (cT. 62 KK), To He BUHUKA€E KOTHUX
CYMHIBIB y TOMY, III0 Cy0’ €KTOM (BHKOHABIIEM) IIepea0aYeHOr0 B AUCIIO3HUINIT i€l
CTaTTl KpUMIHAJIBHOTO MpaBonopylieHHs € (1 Moxe OyTH) TUIbKH
BiIMICBKOBOCITYK00BEIb. 31aBajiocsi OW, 110 1 B TOMY BHUIAQJKYy, KOJHM B CaHKIIIl
nepenbaueHo Take OCHOBHE (IIPUUYOMY, €AHHe) HoKapanHs (dacturn 12 cr. 111!
KK) uu Take 0o0OB’si3KOBE 10 MpU3HAYEHHS JO0JATKOBE, SIK MO30aBJICHHS IpaBa
(wactunu 1 12 cr. 222 KK), T0 1 cy0’€KTOM ITUX KpUMIHAIBHUX MPABOMOPYIICHD
3riiHo 3 npunucamu 4. 2 cr. 55 KK Moxke Oyt nuiie taka ocoba, 10 BUYMHUIIA
Horo 3a mocaaor0 ab0 y 3B’S3KYy 3 3aHATTSAM IMEBHOIO [ISUIBHICTIO, K1 BOHA
BUKOHYBaJia (3/A1MICHIOBANA) MiJ 4Yac Horo BuYWHEHHA. To0TO Ccy0’€KTOM IHX

KPUMIHAJIbHUX TIPaBOMOPYILIEHb, 3T1IHO 3 CAHKI[I€10, MOXKE OYTH TUIbKH 0c0o0a, sika

16 3arineii-3aGonorenko 3. A. IMo30aBieHHs mpaBa o0ifiMaTu meBHI mocaau abo 3alMaTHCS TEBHO
JSUTHHICTIO SIK OCHOBHE MOKapaHHsI 3a okpeMi Gpopmu kosrabopaniiinoi nistmbHocri. C. 481.

' Happonpkuii B. O. OcHOBH KpHMiHaNbHO-IPaBoBOi KBawidikauii: Haeu. mocibuuk. Kuis: FOpinkom
Iarep. 2006. C.77; 3arineit 3. KpumiHambHO-TIpaBoBa TepMeHeBTHKa: MoHorpadis. Kwuis: BupaBHuumii nim
«ApTtEK» 2015. C. 284.

34



BicHuk Aconianii KpUMiHAJIBHOTO IpaBa YKpainu, 2023, Ne 1(19)

MiJl Yac X BUYMHEHHS Oyla HaJljieHa O3HaKaMUu cneyianbHoz2o cyo’ekma. Ane B
HAIIOMY BHIJIKy BCE HaBMaKu, 00 HE 3BaXKAaIOUM Ha Te, 1110 B CAHKI[IIX HABEJIEHUX
crareii Qirypye mo30aBiieHHS MpaBa, 31 3MICTy iX IMCIO3UIIN BUILIMBAE, IO
BUMHHUTH 3a3HAa4€Hl B HHUX KPUMIHAJIbHI MPABOMOPYIIECHHS MOXE ab0 minvKu
(aactunu 112 cr. 111" KK), a6o maroxc i (acturu 1 i 2 ct. 222 KK) 3aeanshuii
cy6’exm. OTXKe, € BCl MIJCTaBU BBAKATH, IO TMOJIOKEHHS CAHKIIM ITUX cTaTell He
TUIBKH CymepedaTh 3MICTY iX JUCIIO3MIIHN, a i HE BIAMOBIIAIOTh MPUIIKCAM CT. 55
3aranbHoi yactuau KK.

Ilo-Tpere, mo30aBiaeHHS TpaBa OOIMMAaTH TIEBHI IOCaad YU 3alMaTHUCS
MEBHOIO JIISUTHHICTIO JIMIIIE «HAa MallOyTHE», TOOTO CTOCOBHO OC10, 5Kl HE BOJIOJILIN
TaKUMH TIpaBaMHd Ha MOMEHT BUYMHEHHS KPHUMIHAIBHUX IPaBONOPYIICHD,
nepeadadeHux yacTuHamu 1 1 2 Cr. 111" ta wactumamu 11 2 cr. 222 KK, ax HIIK
HE BUKJIIOYAE€ MOMJIMBOCTI BUYMHEHHS HHUMHU KOJaOopauliitHOi AisIbHOCTI a0o
maxpaictea 3 (piHAaHCOBUMHU pecypcaMu, 00 Cy0’€KTamMu LUX KpUMIHAIBHHUX
MPaBOMOPYIIEHh MOXYTh OYyTH, SIK 3a3HA4yaioCh, 1 0coOW, sIKi HEe 001iiMaroTh
HISIKUX 10CAJ1 Y4 HE 3aMAalOThCs JTISUIBHICTIO, 3 BUKOPUCTAHHSAM a00 HEHAJICKHUM
BUKOHAHHSAM SKUX BOHU TIIBKM 1 MOTJIM OM BYMHHTH 3a3HA4€HI KPUMIHAJbHI
npaBoNopyiieHHs. TakuM YMHOM, HaBITh B MPOILIEC] B1IOYBaHHS IbOTO MOKAPAHHS
MOXJIMBICTh BYMHEHHSI 3a3HAYEHUX KPUMIHAJIBHUX TMPABOMOPYIIEHbL 3 OOKY
3aCy/DKEHUX 3a HbOTO OCi0 aX HisK He BHKIOYaeThes. OTke, HiI KapajabHO-
BUXOBHOTO, Hl, TUM OUIbllE, NMPEBEHTHUBHOIO €(EeKTy TaKe IMOKApaHHA y LHX
BUIIAJIKaX HE 3/1aTHE 3a0€3MEUUTH.

Ilo-yeTBepTe, SKIIO KEepyBaTUCSA JIOTIKOIO, 3a SKOK 3aCTOCYBaHHS
nokapanss, nependoadeHoro cr. 55 KK, moxnuBo 1 mono oci0, siki BUMHWIU
KpUMIHAJIbHE TPaBOMOPYIICHHS, HE TOB’S3aHe 3 iX IMOCAJ0I0 YU MJiSUTBHICTIO,
OCKUIBKHM IIlJ 4Yac MOro BYMHEHHS BOHHM IUX IOcaj He oO0liMaan abo Takolo
TISTTBHICTIO HE 3aMaTCs, TO 3a TAKUX YMOB MMOJIIOHE PIIlIEHHS IIJIKOM MOXe OyTH
PO3MOBCIO/IPKEHE 1 HA BUMAJKHU 3aCTOCYBAHHS I1HUIMX BUAIB MOKapaHb. Yomy 0w,

Hanpukiaa, Ha mijacraBl ¢r. 54 KK He mo30aBuTH BICHKOBOIO, CIHEIiaIbHOTO
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3BaHHSI, paHTy, YMHY a00 KBaiikaIifHoro Kiacy i ocooy, sika HUMH He HaJllJIeHa,
ajie MOXK€ MpETeHAYBAaTH HAa HAOyTTS TaKOro crarycy y MaiOytHbomy? MoxHa
yIBATH €001 1 HaBiTh 30BCIM (DaHTACTHUHY CHUTYyaIlilo, KOJHW, HaMpHUKIa,
0e3pobiTHOTO Ccya 3acymkye a0 BumpaBHux poOiT (c¢t. 57 KK), ockinbku TUM
caMUM HIOUTO 3000B’513y€ OCTAHHBOTO MPAIIEBIANITYBATUCS Y MAOYTHEOMY.

Ilo-n’siTe, Citijl 3BEPHYTH yBary 1 Ha Te, 1110 3aCTOCYBaHHS MMOKapaHHs y BUI
mo30aBJICHHsI MpaBa 10 OCI0, SKI BYMHWIM KpHUMIHAJbHE IIPABOMOPYIIECHHS,
YKOJTHIM YMHOM HE TTOB’s13aHE 3 BUKOPUCTAHHSIM YA HCHAJIC)KHUM BHKOHAHHSM Ti€i
nocajau abo AISUTBHOCTI, SIKY BOHM BHKOHYBaJIM (3MIMCHIOBAIM) TiJ 4Yac MOro
BUYMHEHHS, MOXE MPHU3BECTH 1 J0 HIYMM HEBUIPABAAHOTO PO3IMIMPEHHS MEK
CyZIOBOTO po3cyay (CyloBOi JUCKpeEIlli), 3aBISKA YOMY HE BHUKIIOYAETHCS
OPUMHATTS TaKOro poJy pillleHb 1 Yy BHUMNAJKaX BYHUHEHHA 0Y0b-1K020
KPUMIHAJIBHOTO MPaBONOpyUIeHHs. Sk Bigomo, 3akoH (4. 4 cT. 52 Ta 4. 2 cT. 55
KK) nomyckae MOXIWBICTh NMPU3HAYECHHS MO30aBJICHHS MpaBa SK J0JaTKOBOTO
MOKapaHHs 1 3a BIJICYTHOCTI HOTO B KOHKpETHIM caHkiii crarti OcoOauBoi
yactuHu KK. Tomy, SIKIIO KepyBaTHCA JIOTIKOIO MPO JOMYCTUMICTh MPU3HAYEHHS
[[LOTO TIOKapaHHs JIMIIIE «Ha MallOyTHE», TO HE MOYKHA BUKIIFOYATH BUHUKHEHHS 1
TaKuX CHUTYyallli, KOJM TO030aBJICHHS MpaBa Oyne NPU3HAYATHUCS SK JOJATKOBE
MOKapaHHs 3a BUMHEHHS, Hampukiaa, kpaaikku (ct. 185 KK), xymirancrsa (cr.
296 KK), camompasctBa (ct. 356 KK) Tomo, He 3Bakaroun Ha Te, 10 BUMHCHHS
TaKMX JisiHb QX HISK HE TOB’S3aHe 3 BHUKOPUCTAHHSAM YHM HEHAJIC)KHUM
BUKOPUCTAHHAM OCOOOI0 CBOTO CIY>KOOBOTO CTaHOBHINA, IPOdECiitHOl YU 1HIION
cHerlaabHOl JISJIbHOCTI.

binbmie Toro, mo-mocre, mo30aBieHHS OCOOM THUX MpaB, SKUMH BOHA HE
BOJIOJIIJIA TIi/] YaC BUMHEHHS KPUMIHAIBHOTO MPABOMOPYIICHHS 1, OT)KE, HE MOTJIa
CKOPHUCTATHCSI HUMHU JJI1 MOr0 BUMHEHHSM, M030aBisie cya 1 OyAb-sIKUX YITKHX 1
3pO3yMIJINX OPIEHTUPIB (KPHUTEPIiB), HA AKI BIH MOBUHEH CHUPATHCS (SIKUMH Ma€e
KepyBaTucs) npu GOpMyITIOBaHHI (OKPECIICHHI1) BiJIMOBIIHOT MPABOBOi 3a00pOHU Y

BUPOKY. [1o cyTi, 3a TaKUX YMOB CyJ1 )KOJJHUM YMHOM HE 3B’SI3aHUM H1 XapakTepoM
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nocaji, Hi BUJIOM JisJIbHOCTI, 3a00pOHAa Ha BUKOHAHHS (31HCHEHHS ) IKUX Ma€e OyTH
BU3HAUYeHa y BHUpPOKy. OTxe, 3a Takoi curyauii npu (QopMyNrOBaHHI MPaBOBOI
3a00pPOHU Y BUPOKY CYJ KEPYETHCS TUIBKH CBOIM BJIACHUM PO3CYAOM 1 THM CaMUM
OTPUMYE HIYMM He OOMEXEHY MOJKIIMBICTH IMO30aBUTU 0COOY IpaBa oOiiMaTH
0y0b-sKy Tocamy abo 3alMaThCA 0Y0b-sKOH TISIBHICTIO. AJle Takud MiIXia 10
OKpPECIICHHS Yy BUPOKY XapakTepy 1 Kojia TUX MPaBOOOMEKEHb, SIKI CKJIAJar0Th
3MICT IPaBOBOi 3a00POHM Y pa3i MpU3HAYEHHS 1[bOTO MMOKAPAHHS, MOXKE TIPU3BECTU
70 Npasogozo c6aesiia, 00 HEBUIPABAAHO 1 0€3MEXKHO PO3LIUPIOE MEXI CYTOBOI
JUCKpellli, HEraTMBHUM HACIIJKOM YOTO0 MOXE CTaTH TMOPYLIEHHS HPUHYUNY
npagosoi GU3HAYEHOCMI.

be3yMoBHO, MOXKYTh 3allepeunTH, 110 HE BUKJIIOYAIOTHCS 1 BUITAIKU, KO Ha
MOMEHT IIOCTAHOBJIEHHS BHPOKY 0co0a Bke He ofiiiMana Ty mocaigy 4 He
3aiimanacs TI€ JiSJIbHICTIO, 3 BUKOPUCTAHHSM 4YM HEHAJIC)KHUM BUKOHAHHSIM
akuxX OyJio MOB’si3aHEe BUMHEHE HEI0 KpUMIHAJIbHE MPABOMOPYIICHHS (HAIPUKIA,
ocoba Oyia B)K€ 3BUIBHEHA 3 MOCAJM YW TPUIIMHUIA CBOIO mpodeciiiny abo
NIAIPUEMHUIBKY AISUIBHICTE). Alle, K cnpaBeaMBO 3a3Hadae BepxoBuuii Cyn,
TaKa «... 0OCTABHHA ... HE € MePEIIKOI00 ISl 3aCTOCYBAHHS L[HOTO OKAPAHH»
00 ¢axkmuure HEBUKOHAHHS OCOOOI0 Ha MOMEHT MOCTAHOBJIEHHS BUPOKY TaKol
Mocajay 4Yd AISIBHOCTI II€ HE O3HAyae, 10 BOHA MOpuouyHO TMO030aBJICEHA I[bOTO
npaBa. He3MIHHOIO 3anuIIaeThCcsl y TaKUMX BHUIIAJKAaX 1 MiJCTaBa MPU3HAYCHHS
1m030aBJIEHHSI TIpaBa — BYMHEHHS KPUMIHAIBHOTO MPABOMOPYIIEHHS 3a MOCAIO0I0,
Ha sKid oco0a mepeOyBasia, ab0 y 3B’S3Ky 3 TI€HO MJISUIBHICTIO, SIKOIO BOHA
3aiiMaiiacs mig yac iioro BumHeHHA. OTxe, 1 y IMX BUIAJKaX XapakTep Mocaau, Ha
AKii nepeOyBasia ocoba, ado BHJI JIAJBHOCTI, SIKOKO BOHA 3ailMaiacs MiJ 4ac
BUMHEHHS KPUMIHAJILHOTO TIPABOMOPYIIEHHS, € (1 3alUIIacThCsl) caMe€ TUM
OpPIEHTUPOM (KpHUTEpIEM), KM JO03BOJISIE CYAYy YITKO 1 3p0O3yMIJIO BU3HAUUTU Y

BUPOKY BIANOBIIHY MpPaBOBY 3a00poHy. binblie Toro, ysBis€ThCs, MO 1 Y TaKUX

' Mocranosa Ilnenymy Bepxossoro Cyny Ykpainu Bix 23.10.2003 p. Ne 7 «IIpo HpaKkTHKY pU3HAYCHHS
cyaamMu KpuMiHanbHoro mokapaHus» (m. 17). URL: https://zakon.rada.gov.ua/laws/show/v0007700-03#Text;
ITocranoBa BepxoBHoro Cyny Bix 21.06.2022 y cnpasi Ne 171/869/21 (nmpoBamkennst Ne 51-838km22). URL:
https://reyestr.court.gov.ua/Review/104886096.
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BUMAJKaX CyJ HE TUIBKU OOMEXYE npasozoamuicms 0OCOOH, TO030aBISAHOYHN i
MO>KJIMBOCTI TPETEHJyBaTH HA BHUKOHAHHS TMEBHUX II0CaJ YW HA 3IHCHEHHS
NEBHOI AISUIBHOCTI MPOTATOM CTPOKY, BCTAHOBJICHOT'O BHUPOKOM, a M 3aKpiIliioe
CBOIM BHPOKOM (CYJOBMM aKTOM) HOPUANYHUN ¢dakT MMo30aBiaeHHS ii TOro
KOHKPETHOTO Cy0 €Kmu6Ho20 npasda, SKAM BOHA BOJIOAUIA TIiJ Yac BYWHEHHS
KPUMIHAJIBHOTO MTPaBOMOPYILIECHHS 1 IKUM MPOTUIPABHO CKOPUCTAIACS.

Hapemiti, mo-cbome, 3BepTae Ha cebe yBary 1 Te, mo sik Bepxosuuii Cyn,
TaKk W MiCIEBI CyOu Yy pasl 3acTOoCyBaHHS M030aBJICHHS TMpaBa JHIIE «HA
MaiibyTHe» 3a wactmHamu 1 i 2 cr. 111" Ta wactmmamu 1 i 2 cr. 222 KK, sk
MPaBUJIO, MOTHBYIOTh CBO€ DIIIEHHS THM, II0 1€ TIOKapaHHS 0e310cepeoHbo
nepedbauene y cankyisx WAX cTaTeil' . AJle Lle He MOXE CIYryBaTH JOCTaTHIM
apryMEHTOM Ha KOPHUCTbH JIOMYCTHUMOCTI 3aCTOCYBaHHS IIbOT'O TOKapaHHS y IUX
BUMAAKaX, 00, K BXKE 3a3HAYATIOChH, MOJIOKEHHS CAaHKINM WX CTaTed cymepedyarb
3MICTy iX aucro3uilid. Kpic Toro, BUHHMKae W 1HIIE NMUTAaHHS: YA € JOCTAaTHBO
OOTPYHTOBAaHUM Yy IIUX BHUMaJKax (a, BTIM, 1 B 1HIIUX) PIIICHHS MPO MPU3HAYCHHS
[LOTO TMOKApPaHHSI, IKE 3aCHOBAHE JIMIIIE HA MPUITHUCAX CAaHKIIIi?

BoueBup, 1m0 BiAMOBIIE HA 116 MUTAHHS MOXKE OyTH TUIBKH HETaTHBHOIO, 00
BpaxyBaHHs MpU TMpPU3HAYEHHI K TMO030aBJICHHsS TMpaBa, TaK W I1HIIUX BUJIIB
MOKapaHb JIMIIE MOJOXKEHb (KOHCTPYKIIT) caHKUIi Ti€T 4 1HIIO1 cTarTti Oco0auBoi
yactuin KK He BianoBimae 3aeanvrHum 3acadam npusHaueHHs noxapauHs. Sk
BizloMo, y cT. 65 KK, sika dopmyntoe 3aranbhi 3acaau (00OB’S3KOB1I BUMOTH)
MPU3HAYEHHS TMOKapaHHs, NPsIMO 3a3HAY€HO, L0 CyJ NpU3HAYa€e TOKapaHHS HE
TUIbKU Y Mexax caHkiii ctarti OcobnuBoi yactuau KK (1. 1 4. 1), a 1 8ionosiono
00 nonodicenv 3acanvnoi yacmunu KK (m. 2 4. 1), 100TO 3 0008 513K068UM

BpaxXyBaHHAM IUX ITOJIOKCHb.

" TMocranosa Bepxosroro Cymy Bim 22.05.2018 p. y chpasi Ne753/18479/16-x (mposamxenss Ne51-
520km18). URL: https://reyestr.court.gov.ua/Review/74309856; Bupok XapkiBcbkoro paifloHHOTo cyay XapKiBChKOT
obmacti Bim 04.04.2022 p. y cmnpasi Ne 274/1472/22 (npoBamxenHs Ne 1-xn/0274/481/22). URL:
https://reyestr.court.gov.ua/Review/103849145; Bupox CHHEIbHUKIBCHKOTO MiCBKpaifOHHOTO cyny
JuinpornierpoBerkoi obmacti Bix 21.03.2023 p. y cnpasi Ne 191/1057/23 (npoBamxkenns Ne 1-xkn/191/77/23). URL:
https://reyestr.court.gov.ua/Review/109764411.
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Takum 4yMHOM, € BCl MiJCTaBM BBa)XaTH, L0 PIINIEHHS MPO MPU3HAYECHHS
no30aBJCHHS MpaBa, SIKE 3aCHOBAHE TIIBKM Ha TOMY, II0 BOHO MepeadavyeHe B
cankiisx yactua 112 cr. 111" ta wactun 11 2 cr. 222 KK, sixi momyckaroTh HOTo
3aCTOCYBaHHS JIMIIE «HA MaOyTHE», HE BiAmoBigae Bumoram 1. 2 4. 1 ct. 65 KK,
00 cymnepeunTh OOOB’SI3KOBUM YMOBAM 3aCTOCYBaHHS LIbOTO BHJYy IOKapaHHS,
3aKkpituieHuM y 4. 2 ctT. 55 3aranbHoi yactuau KK. CuctemHuil aHaii3 HaBeIeHUX
HOpM 3arajabHOi YaCTHHM 1 CaHKIINA 3a3HaueHuXx ctateid OcobmmBoi yactuau KK
JI03BOJISIE CTBEPKYBAaTH MPO TMEBHY iX CyNEpewIMBICTb, TOOTO CBIAYUTH IPO
HASIBHICTh KOJ1i3ii MK HUMH.

[Ipu po3B’si3aHHI 111€1 KOJI31i 1 BCTAHOBJEHHI CITIBBIJIHOUIEHHSI MIX
BKazaHuMH mnpunucamu 3arainbHoi 1 OcobnmBoi wactuHu KK cmig Buxoautu 3
TOTO, 10 y caHKIlsx ctatedt OcobnuBoi yactuau KK nuie HaBoguThes mepesik
TUX BHUJIB MOKapaHb (OCHOBHUX 1 JIOAATKOBUX), sIKI MOXXYTh OYTH NPU3HAUECHI 3a
BUPOKOM Cyly y pa3l BUYMHEHHA OCO00I0 KOHKPETHOTO KPUMIHAJIHLHOTO
MIPaBOMOPYIIICHHSI, @ TAKOXK BCTAHOBJIIOIOTHCS MEBHI PO3MIPHU (CTPOKU) LIUX BUIIB
MOKapaHb, y MEXKaX IKUX BOHU MOXKYTh OyTH NMpU3HAUYEHI 33 HMMHU caHKisMHU. [1lo
XK CTOCyeThCsi HOpM 3aranbHoi yactTuau KK, mpucBsueHUX 1HCTUTYTY MOKapaHHS,
TO BOHHM MAIOTh YHIGEpCANbHULL 1 3a2albH00008 S3K08Ull XapaKkTep, 00 caMe B HUX
BpEryJIbOBaH1 TIJCTaBH, MOPSAJOK Ta OCOOJMBOCTI TPU3HAUYCHHS THUX BUJIIB
MOKapaHb, SKI TepeadadeHl y CaHKIIAX, a TaKo)K BH3HAYCHI MiHIMaJbHO Ta
MaKCUMaJbHO JOMYyCTUMI MEX1 iX NpHU3HAYeHHS 3a OyJb-fKe KpHUMIHAJIbHE
MPaBOIOPYIICHHS.

3Bigcu BHUIIMBae, mo caHkIli crareii OcoOamBoi yactmHnm KK Maroth
oazyeamucs Ha HOopMax 3araibHoi yacTuHu KK 1 He MOXyTh iM cynepeuuTH, 00
NOBHHHI MOBHICTIO BIANOBIAATH iX mpunucaMm. OCh YOMYy y THUX BHIIaJKax, KOJU
noJiokKeHHs (KOHCTpyKiis) cankuii crarti OcobmuBoi yactuan KK He Biamosinae

(cymepeunTts) punucam HopMm 3aranbHoi yactuHu KK, To 3a BciMa ycrajreHUMU
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KaHOHaMU KPUMIHAJILHOTO TpaBa npuopimem (TepeBary) npu po3B’si3aHHI TaKoi
KOJI1311 He0OX1/THO Bi/IIaBaTH HOpMaM 3arajibHOi YaCTHHHU KK,

Came Taky mpaBoBy mosuiito me y 2011 p. 3aitnsaB 1 Bepxosuuii Cyn,
3a3HA4YMBIIH, 10 «HOpMH OcobnuBoi yactuau KK Ykpainu matore 6a3yBaTucs Ha
HOpMax 3aranbHoi yacTwHH 1mhoro Komekcy. IIpo 1ie 3akoHOJaBelb CIEIiaIbHO
3a3Ha4uB y cT. 65 KK Ykpainu, K010 BCTAHOBIIEHO 3arajbH1 3acajy MpU3HAYCHHS
nokapaHHs. 3rigHo 3 4. 1 1i€i crarTi CyJ mpu3HAvyae MOKapaHHS HE TUIbKU B
MeXaX, YCTaHOBJICHHWX Yy CaHKIli cTarTi (caHKIii dactuHu ctarti) OcobauBoi
yactuHu KK Vkpainu, mo nependavyae BiAMOBIAAIBHICTh 32 BUNHEHUHN 3JIOYMH ..,
ajie ¥ BIAMOBIJIHO JO MOJOXKEHb 3arajibHOi yacTuHH 11boro Kojaekcy. 3 ornsay Ha
Il TIOJIO’KEHHS 3aKOHY CYJ NPH MPU3HAYCHHI TOKapaHHS MMOBUHEH BpaxyBaTH HE
TUTBKH MEX1 KapaHOCT1 JiSHHS, BCTAHOBJICHI y BIAMOBIAHINA caHKIii OcoOauBOi
yactuHu KK VYkpainu, a it 71 HopMu 3aranbHoi yacTuHU 1boro Kojpekcy, B SKMX
perIaMeHTYIOThCS 1T, CUCTEMa IOKapaHb, IMiJICTaBH, MOPAIOK Ta OCOOJIMBOCTI
3aCTOCYBaHHSI OKpPEMHX MOro BHJIB, a TaKOX PETYIIOIOTHCS 1HIN IUTAHHS,
NOB’SI3aH1 3 MPU3HAYEHHSIM IOKApaHHA, 3/aTHI BIUIMHYTM Ha BHOIp (0oOpaHH:)
CYZIOM MEBHUX HOTO BHAY 1 MipH...»"

[TinTBEpHKEHHSIM TPHOPITETHOCTI HOpM 3araibHoi yactuHu KK mopiBHSHO
13 cankuisiMu crtateil OcobnuBoi uvactunn KK y BupilmieHHI NUTaHHA Npo
MPU3HAYEHHS TTOKapaHHS MOXXYTh CIYTyBaTH 1 BUIAJIKH, KOJW TIPH 3aCyKEHHI,
HaIMpUKJIaJd, HEMOBHOJITHBOTO CYyJ He MA€E€ npasa TPU3HAUUTH KOH(DICKaIlito
MaiiHa, He 3Ba)Kalo4M Ha Te, 10 B caHKIii ctarTi OcobauBoi yactuau KK, 3a skoro
BIH 3aCy/)KY€EThCS, BOHA TependayeHa sk 000B’SI3KOBE JOJATKOBE MOKapaHHs, 00
1HIIe pimeHHs cynepeunso O6u 4. 2 cr. 98 3arampHoi yactunu KK. Taka x
CUTYyallisl BUHUKAE 1 y pa3i 3aCyIKEHHS O0COOM 31 3BUIBHEHHSM Bl BimOyBaHHS

nokapanas 3 BunpoOyBaHHsM (cT. 75 KK) 3a crarreto OcobnuBoi yactuau KK,

* Tromorun B. U. CoepmencroBanue HopM YK Vkpauui o npumenennn Hakasanus. [lpoGnemu
saxkonnocmi. Pecm. mikBimoM. Hayk. 30. XapkiB: Ham. ropun. akax.. Ykpainu, 2006. Bum. 77. C. 110-111;
€BnokiMoBa O. B. Yeprosi «HOBenm» KpUMIHAIBHOTO 3aKOHONABCTBA. FOpuo. HAyK. eneKmpOHHUU JHCYPHAIL.
Ne 5/2015. C. 181-183. URL: http://www.lsej.org.ua/5_2015/5_2015.pdf#page=181.

*! Mpakruka cyniB Ykpaimm 3 kpuminambaux cnpas (2009-2011). Bua. 2-e, nomosH. / Ykmaau
B. L. Trotrorin; 3a 3ar. pex.. B. S. Tamis. Xapki. Onicceit. 2012. C. 173.
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CaHKIIIA K01 mependavae 000B’sI3KOBY KOH(IcKallito MaitHa, 60 ii Mpu3HaAYEHHS B
bOMY BUIAJKy Cynepeuusno Ou monoxeHHsM cT. 77 3aranbpHoi yactuHu KK.
MoskHa HaBECTH 1 CHTYyaIlil0, KOJIM TOW caMUii HEMOBHOJITHIA 3aCy/IKy€TbCS 3a
CTaTTEl0, CAHKIIiA SKOi mepeadavyae OCHOBHE MOKapaHHA y BHU1 mTpady B po3Mipi,
HANPUKIIAJ, BiJ ABOX JO YOTHUPHOX THUCSY HEOIMOJATKOBYBAHUX MIHIMYMIB JOXOIB
rpomajsH (Hanpukiamd. 1 cr. 186 KK), ame 3rigno 3 4. 2 cr. 99 3aranbHoi
yactuan KK MakcumanbHuil po3Mmip mTpady B LBOMY BHUIAJIKYy HE MOXKE
NIEPEBUILYBATH I ITUCOT TaKuX MiHIMyMiB. Ciii ypaxoByBaTu TakoX, IIO caMe€ B
HOpMax 3arainbHoi yacTuHH (4. 3 cT. 56, 4. 2 c1. 57, 4. 1 cT1. 58, 4. 3 ct. 60, u. 3 cr.
61,4. 112 ct. 62, 4. 2 ct. 64 KK) BcTaHOBNIE€HO NpsiMy 3a00pOHY Ha 3aCTOCYBaHHS
JIeSIKUX BHJIIB TIOKapaHb 10 OKPEMHUX KaTEropiil 3acymKeHuX, He 3BaKalouu Ha Te,
10 111 BUJIU TIOKapaHb MOXYTh OyTH mepen0adyeHi y BIAMOBIIHUX CAHKIISAX CcTaTei
Oco6mmBoi yactuau KK. binibiie Toro, MoJiuBi HaBITh CUTYallli, KOJU BU3HAIOUU
0c00y BUHHOIO Y BUMHEHHI KPUMIHAJILHOTO MPABOMOPYIICHHS, Cy/l, TUM HE MEHIII,
«BUMYIIICHUI» TOCTAHOBUTH OOBUHYBAJIBLHUN BUPOK Oe3 Npu3HaueHHs NOKaApaHHs,
00 B CaHKIIIi 3a 1Ie KpUMIHAJIbHE MPAaBONOPYLIECHHS MepeAdaydeHl JuIle Takl BUIU
MOKapaHb, 3aCTOCYBaHHA SIKUX 3a00poHEHO y HOopMmax 3aranbHoi yactunu KK g0
neBHOI kaTeropii cy0’ekrtiB. Hampukiasn, e MOXe CTaTucs, SKIO0 Cy0 €KTOM
KPUMIHAJIBHOTO MTPaBONOPYILIEHHS, nepeadadeHoro 4. 1 ¢r. 276 ado u. 1 cr. 350 un
q. 1 cT1. 355 KK onuHMTBCS BariTHa >XKiHKa, JIO SIKOi JKOJIGH 3 TepeadadyeHuX B
CaHKLISIX LMX CTaTed BHJIB TMOKapaHb (BUIIpaBHI pOOOTH, apelT, OOMEXEHHs
BOJI1) HE MOKe OyTH 3aCTOCOBaHMH 3riHO 3 4. 2 ¢T. 57, 4. 3 c1. 60, 4. 3 cT. 61 KK.
TakuM uYMHOM, 1 y T1MX, SK 1 B IHIIMX BUIMAJAKaX, TMPUOPITET Y
3aCTOCYBaHHI/HE3aCTOCYBaHHI TOKapaHHs, B TOMY YHUCJl 1 MO30aBJICHHS TpaBa,
HaJICKHUTh HOpMaM 3arajbHoi, a He caHKIisM ctaTeit OcobmuBoi yactTuam KK.
HaBeneni MipkyBaHHs CBimguath, mo caHkuii gactua 1 i 2 cr. 111" KK ne
BIJIMOBIJIAI0OTh HE TUIBKU 3MICTY iX JUCHO3UIIIN, a 1 Cynepedarh MpUmmcaM CT. 55
3aransnoi yactunu KK, 60 nmepeadavaroTs juine oJMH B OCHOBHOTO TTOKapaHHS

— 11030aBJIEHHS TpaBa, SKe MPHU 3aCTOCYBAHHI LIUX CAHKIIN, BCYNEpey 3aKOHY, Ma€
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OyTH MPU3HAYEHO TaKOMY CYO’€KTY KpPUMIHAJIBHOTO MPaBOMOPYIICHHS, KU i
yac HMOro BYMHEHHA He OOlfiMaiM IIocax 1 He 3aiMaliuca JISIBHICTIO, 3
BUKOPUCTAHHSAM SIKUX BOHO Oyio moB’s3aHe. Ha HEBIAMOBIAHICTH 3aKOHY ITHX
CaHKIii 3BepTaIOTh yBary i iHmi daxiBmi’.

Buxin 13 miei curyartii BOadaeThCs JUINE Yy BUIPABICHHI TOTO BiJIBEPTO
MOMMWJIKOBOTO PIIIEHHS, SIKOTO MPUITYCTUBCS 3aKOHOZABEllb MPU KOHCTPYIOBAHHI
CaHKI[IX yactuH 1 1 2 cCT. 111" KK. VYABISIETBCSA, 110 BUIPABUTU L€ CTAHOBUILE
MOKJIMBO JIMIIE IUISXOM TEPETBOPEHHS IUX CAHKI[ B aJbTepHATUBHI 1
JIOTIOBHEHHS 1X, HaNpHKIaJd, TAKUMU BHJIaMH TOKapaHb, sIK mTpad, TpoMajChKi
poboTu, apemT abo, HaBiTh, 1 0OMexxkeHHs BoJi. 110  cTocyeThest YUMHHOT peaaKiii
gactun 1 1 2 cr. 111" KK, To y pasi 3acy/keHHs 3a HUMH ocib, sKi mig uac
BUMHEHHS KOJIAOOpAIiiHOI MISUTPHOCTI HE 001MaNM THX TOCaJ YM HE 3aiimMajucs
TIEI0 JISUIBHICTIO, SKUMH BOHM MOTJM O TPOTUIPABHO CKOPUCTATUCS ISt
BUMHEHHS IIOTO JISIHHS, TO CTOCOBHO TaKUX OCI0, BUXOJSYM 3 MPUOPITETHOCTI
HOpM 3aranbHoi yacTuHU (cT. 55 1 m. 2 cr. 65 KK), cya nmoBuHeH (BUMYILICHHUIA)
MTOCTAHOBUTH OOBHUHYBAJIBLHUN BUPOK Oe3 NPpU3HaAueHHs NOKAPAHHSL.

Taka >k HEBIAMOBIAHICTh MK IWCIO3UINEID 1 CAHKIIIEID HAasBHA 1 y BHIIE
sragyBanoi cT. 222 KK. CrpaBa B ToMy, 1110 10 BHeceHHsI 22 BepecHs 2011 p. 3MiH
70 IUCTo3MIii 4. 1 1i€i cTtarTi B HIM Oyno 3a3HayeHo, 10 Cy0’€KTOM LbOTO
3JI0YMHY € 0co0a, HaJlIeHa O3HAKaMH CHeyialbHo20 cy0 €Kmy: «TPOMaJIsTHUH-
HiANpUeEMeIb a0 TPOMAJsIHUH — 3aCHOBHHMK (y4acHHUK), abo ciy:k00oBa ocola
cy0’€KTa rocroIapChKOoi AISUIBHOCTY. TOMY IUIKOM 3p0O3YMUIOHO 1 JIOTIYHOIO Oyria
HasBHICTh B CaHKIIAX sK 4.1, Tak 1 4. 2 cT. 222 KK 0608 ’33x06020 110
MPU3HAYEHHSI JOJIaTKOBOI'O IMOKAPaHHA y BUAl M030aBJE€HHS MpaBa. Aje Mmicis

BHeceHHs 22.09.2011 p. g0 mi€i cTaTTi BIANOBIAHUX 3MiH, BKa31BKY B JUCIO3UIIIT

2 Kononenbcoknii B. . Jlesiki nutaHHs KpUMiHAIBHOI BiAMOBIJAILHOCTI 3a KOJAO0OpaIiiHy MisIbHICTb.
C. 26 26; Martomenko O. 1. TTo30aBneHHs mpaBa 00ifMaTH TEBHI mocagu abo 3aiiMaTHCS MEBHOI JISUTBHICTIO B
CaHKI[SIX KPUMIiHAIBHO-IPABOBUX HOPM, IO TMepeadadaroTh BiAMOBINANBHICTH 32 3JI0YMHH IPOTH OCHOB
HalioOHAIBHOI Oe3neku YKpaiHu. Axkmyanvui npobremu kpuminanvhozo npasa: Matepianun XII Bceykp. Hayk.-
TeopeT. KoH., npucssd. mam st npod. 1. I1. Muxaiinenka (Kuis, 30 mucron. 2022 p.) / [peakoin.: B. B. Uepnei,
C. [. T'ycapes, C. C. Uepnsscokuii Ta iH.] / ynopsia. A. A. Bozniok, O. M. Illapmap, O. A. ®enopenko. Kuis: Ham.
akas. BHyTp. cripas, 2022. C. 84 Ta iH.
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Ha CIICI[aIbHOrO Cy6’€KTa Gy/I0 BHIYYEHO i 3a YHHHOI i PEJAKI[i€l0 BUNHHUTH
el 3J0YMH MOXKE 1 3aeanvHuti cy6’ekm (HAPUKIAA, 3BUYAMHUI TPOMAaJSHUH,
KWW BUMHSE TI€ AISHHS MPU OJEP’KaHHS CIOKHBYOTO KPEAUTY). AJie 3MIHIOIOUU
nucrnosuitiio 4. 1 cr. 222 KK, 3akoHoaBe1lb JOMYCTUB MOMIJIKY, 00 HE CIIPOMITCS
CKOpUTYBATH 1 11 CaHKIIIIO, SKY T€X HEOOX1THO OYyJI0 3MIHUTHU LUISIXOM BKa3iBKH B
HIH He Ha OOOB’SI3KOBICTb, a JHIINE Ha ¢akyrbmamusHicms (MOXKIUBICTD)
MPU3HAYEHHS PO3TIISYBAHOTO J0JATKOBOTrO MokapaHHs. CaMme Take KOpUTyBaHHS
CaHKIli, B fKIM HEOOXimqHO Oyno BKa3aTH, IIO0 LEH 3J0YMH KapaeTrbes ... 3
1o30aBJICHHS TpaBa ... abo Oe3 makozo, JO3BOIHIO OM 0e3 YCAKHX MOPYIIEHb
npunuciB 3aranbHoi yacTuHu KK 3acTocoByBaTH 1€ 10AAaTKOBE MOKApaHHS JIUIIIE
JI0 TUX 0C10, K1 BUMHUIIM L€ 3JI0YMH 3a MOCaA0K0 (HaNpUKIal, CIy>K00B1 0COOM)
a00 y 3B’SI3KY 13 3aHATTSIM MEBHOIO (HAMPUKIIAJ, TMIANPUEMHUIIBKOIO) AISIIBHICTIO.
[Ilo x crTocyeTbcss 0cCiO, K1 MIJ 4Yac BYMHEHHS IIaxpailcTBa 3 (PIHAHCOBUMU
pecypcaMu He 00iiiMay MEeBHUX IMOCaJ]l YU HE 3aMaJIUCs TIEBHOIO JISUTHHICTIO 1 Y
3B’SI3KY 3 MM, 3PO3YMLIO, HE MOIJIM TMPOTUIPABHO HUMHU CKOPUCTATHUCS, TO
3aCTOCYBaHHSA JI0 HHUX IhOTO JOAATKOBOTO TOKapaHHS BHKIIOYAIOCH OH, IO
IIUIKOM BIJNOBian0 OM He Tiabku jaucrosumii yactuH 1 1 2 cr. 222 KK, a i ne
cynepeurio 6u 1 mpunucam HopM 3aranbHoi yacTuHu KK (crartam 55 1 65 KK).
VsaBngerbcs, IO ~ caMe  ITHOPYBAaHHAM  Ti€i  HEBIAMOBIIHOCTI
(cymepeunuBOCTi), sIKa ICHY€E 3apa3 MiX JHUCIIO3UIIIEI0 1 CAHKIIIEI0 HIUHI YUHHOI CT.
222 KK, 1 Mo>XHa, HA HAI MOTJISM, MOSICHUTH IIIJIKOM HECIIOMIBAHUM 1 TaKHWH, IO
cynepeunTh npumucam ¢T. 55 1m. 2 4. 1 cr. 65 KK, BUCHOBOK, /10 SIKOT'O AIHIIOB Y
noctanoBi Biag 22.05.2018 p. BepxoBuuit Cyn, 3a3HauyuBINM, 110 [MO30aBICHHS
npaBa MOXe OyTH MpU3HAYEHO 0co01, sfiKa HiJe HE MpallfoBajia 1 Ha Yac BUMHEHHS

3nmounHy, nependaderoro cr. 222 KK, ne 3aitmana odimiitHo nmeBHy mocaju Ta HE

» IIpo BHeceHHs 3MiH [0 JEAKMX 3aKOHOJABYMX AaKTiB YKpAiHM IIOJO BPEryTIOBAHHS BiTHOCHH MiX
KpeIUuTOpaMu Ta CriokuBadamu (iHaHcoBHX mociyr: 3akoH Ykpainu Ne 3795-V Bin 22.09.2011 p. BBP Vkpainu.
2012, Ne 21. Cr. 197.
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3aiimanacs o(piiiHO MeBHOIO NisUTBHICTIO . Otxe, 1 B IbOMYy BUNaAKy BepxoBHUit
Cyn, sik ysBIS€ThCS, KepyBaBcs Jinine cankiiero cT. 222 KK, He BpaxoBywouu npu
IbOMY (BUTIBHO 200 HEBUIHHO) BIAMOBIIHI MpUIiucu HOpM 3aranbHoi yactuau KK.

BunpaButn  3a3HadueHy ~ HEBIAMOBIAHICTH  (CyHNEpPEWIMBICTB)  MIXK
nucrosumiero 1 cankiiero cr. 222 KK, 3aBaskyu HasgBHOCTI SKOI JOJATKOBE
MOKapaHHs y BHUJI MO030aBJEHHS MpaBa 3aCTOCOBYETHCS 3 MOPYLIEHHSM BUMOT
3aranpHoi wactuau KK 1 TUM caMuM TNpU3BOAUTH O MOMUIKOBHUX CYJIOBUX
pillleHb, MOXHA, K YSBJSETHCS, JIUIIE NIIIXOM KOPUTYBAaHHA CaHKIIN 4. 1 12 cT.
222 KK, 3anumuBIIg B HUX J0JIATKOBE MOKapaHHS Y BUJII T030aBJICHHS TIpaBa, aJie
3MIHUBLIU 1OPSA0OK MOTO MPU3HAYEHHS 3 000B’I3KOBOTO HA ()aKyIbmamueHuULL.

[Ilo & CTOCYETBHCS CHOTOJEHHS, TO TMOCTAHOBIISIOYM OOBUHYBaJIbHUN BUPOK
3a c¢r. 222 KK crocoBHO ocoOu, sKa MiJ Yac BYMHEHHS IHOTO 3JI0OYMHY HE
oOliiMasia Takoi OCcau 1 He 3aiiManacs TaKow AiSUIbHICTIO, 3 BAKOPUCTAHHIM SIKHX
oro OyJlO BYMHEHO, TO CYJ, 3 YpaxXyBaHHSIM BIJCYTHOCTI MIACTaB JJisi
3aCTOCYBaHHs MO30aBJICHHS TpaBa 1 HE 3BaYKAIOUM Ha Te, III0 BOHO O€3M0CcepeIHbO
nepeadayeHe B CaHKIII SK 000B’A3KOBE JI0JATKOBE MOKApaHHs, He MAE Npasa Moro
npuszHauutu. [Ipu oMy Take pillleHHS Mae OYyTH MOMUBOBAHO Y BUPOKY,
ITOCUJIAIOYNCH HAa IpunucH 1. 2 4. 1 ¢T. 65 Ta ct. 55 KK.

Cnin, onaHak, 3a3HAYUTH, IO TaKOTO POJY HEBIAMOBIIHICTE MIXK
JUCTIO3UIIIEI0 1 CAHKIIO, a 3BICH 1 MOXJIMBI MOPYIIEHHS THUX BUMOT, SIKUMU
MOBHHEH KEepyBaTUCA CyA Yy pasl NpU3HAYCHHS JOJAATKOBOTO ITOKapaHHS,
nependayenoro ct. 55 KK, crocyerncs He Tinmpku cT. 222 KK, a nputamanna i
HU3I1 ¥ 1HmwmX ctateid OcobmmBoi yactunu KK. 3okpema, iaerscs mpo cr. 150,
gactiam 2 i 3 cr. 2012, w. 2 ct. 256, 4. 3 ct. 300, u. 3 cr. 301, yacTuru 1-4 crareit
301" Ta 3012, u. 2 cr. 308, wacturu 2 i 3 cr. 312 KK, y CaHKISAX SKUX TEXK
nependadeHe 00086 ’sa3k06e N0 TPU3HAYEHHSI JOJIaTKOBE TOKapaHHS Yy BHU/II

mo30aBJIeHHSI TpaBa, TOAl AK 3TIAHO 3 AUCHO3UINSMH IUX CTaTel Cy0 €KTOM

** Tlocranosa BepxosHoro Cyay Bim 22.05.2018 p. y cmpasi Ne753/18479/16-x (mpoBamkenns Ne51-
520xkm18). URL: https://reyestr.court.gov.ua/Review/74309856.

44



https://reyestr.court.gov.ua/Review/74309856

BicHuk Aconianii KpUMiHAJIBHOTO IpaBa YKpainu, 2023, Ne 1(19)

nepeadayeHux y HUX KPUMIHAIBHUX MTPABOIOPYILIEHh MOXe OyTH 1 0coba, sika il
yac IX BYMHEHHS He oOliMalla Iocax 1 He 3aiiMaiacs JISUIBHICTIO, 3
BUKOPHUCTAHHAM SIKUX OyJi0 MOB’si3aHE iX BUMHEHHA. be3yMOBHO, € BCl MiJCTaBU
MIPU3HAYMTH 1€ JJOJATKOBE MOKapaHHs, HApUKiaz, 3a 4. 2 cT. 308 a6o 4. 2 ct1. 312
KK 1o takoi ocobwu, sika 3aBojiojiijia HAPKOTUIHUMH 3aC00aMH 9H MPEKypcopaMu
[UIIXOM MPUBJIACHEHHS UM 3JI0BKUBAHHS CITY>KOOBHUM CTaHOBHUIIEM. AJi€ 37TI0UYHUHH,
BIIMOBIJANBHICTh 3@ SIKI BCTAHOBJIGHA Yy IMX CTaTTAX, MOXYTh OYyTH BYHHEHI,
HANPUKIIAJ, 1 TUIIXOM KpaaiKku abo rpadexy. ToMy oapasy * BUHUKA€E MUTAHHS:
mpaBa oOifiMaTH SKi caMme MOoCaau YM 3aliMaTHUCs SIKOIO0 [ISIBHICTIO Mae Oyje
M030aBJICHUN Y I[bOMY BHIAJKy BHHHHM, BHUXOASYH 3 TOTO, IO PO3TISAyBaHE
JIOTATKOBE TTOKapaHHS IMepea0adeHo B CAHKINISAX 3a3HAYCHUX CTATeH JIMINE SK
00086 ’s3k06¢e 110 nipusHadeHHa? [lopsa 3 iHmMKMMEU 1 aBTOp IMX psakiB e y 2006
poIli 3BepTaB yBary Ha Te, IO 3aKPIIUICHHS B TaKUX CAHKIUSAX 0008 s3K080CHII
3aCTOCYBaHHS JIOJIATKOBOTO TIOKapaHHS y BHUJI 1030aBJCHHS IIpaBa 3aMiCTh
BKa3IBKU JIMILIE HAa @)akyIbmamueHicms WOTO TPU3HAYEHHS, HE TUIBKU HE
BIJIIIOBIJIA€ 3MICTY iX JAMCIIO3UIIIH, a i CyepeunTh MpuImcam 4. 2 ¢t. 55 ta 1. 2 cT.
65 KK, mo HeraTMBHO MOXKE [O3HAYMTHCS 1 HA CymOBili mHpakTHIi iX
3acTocyBaHHs. | Xoua y pi3Hi yacu a0 HaBeneHux crateit KK BHocuiucs yucienHi
Oynu ycyHeHi. ToMy Ha TemepilmmHId 4Yac NMpH 3acypKeHHI 0ci0, sKi BUYMHHIN
3a3Hauy€eHI1 3JI0YMHU 0€3 BUKOPUCTAHHS JJIS IIOTO CBOTO CIY>KOOBOTO CTaHOBHIIIA,
npodeciiiHol uM 1HIIOT CHeIiaabHOI MISUIbHOCTI, Cyll He Ma€ npasa Tpu3HAYaTu
00OB’SI3KOBE€ B CaHKII JOJAaTKOBE IOKapaHHsS y BHUJl 1030aBJICHHS TNIpaBa,
OOTpYHTOBYIOUH TaKe pillieHHs npunucamu 1. 2 4. 1 cT. 651 cT. 55 KK.

[limBoasuM MmiICYMOK 3a3HAYMMO: TIPOBEJACHHUM aHaji3 CBIAYUTH, IO
YUCJICHHI 1 HEBUIIPABJIaHO JWHAMIYHI Tak 3BaHI «TOYKOBI1» 3MIHM 1 JIOTIOBHEHHS

KPUMIHAJILHOTO 3aKOHY, SIKI HEpIAKO HOCATh HE TUIBKM XaOTHYHHUHM 1

2 Tiortorun B. Y. CooTHOlEHHE HOopM OOmiei yactn YK Ykpauns! u caHkiuii crateit OcoOeHHOI JacTH.
IIpobaemu 3axonnocmi. Pect. MixBinoM. Hayk. 30. XapkiB: Ham. topun. akan.. Ykpainu, 2006. Bum. 78. C. 107—
108.

45



BicHuk Aconianii KpUMiHAJIBHOTO IpaBa YKpainu, 2023, Ne 1(19)

0e3CUCTEeMHHUM, a 1HOAI 1 BIJIBEPTO MOMMJIKOBHM XapakTep, 1 SKi, JO TOTO XK,
MoYacTy 3A1MCHIOIOTBCS JUIIE «Ha MOTpedy ChOTOJEHHIO», 0€3 HaJIeKHOIO
ypaxyBaHHS TUX CHUCTEMHHUX 3B’S3KIB 1 B3a€MOJIi, SIKI ICHYIOTh MDK MPHUITHCAMU
OTO 3aKOHY, TUIbKH YCKJIQJHIOIOTh HOT0 HaJeKHE 3aCTOCYBaHHsS. be3ymoBHO,
IO TaKa «HOBENi3allis» MPU3BOAUTH HE TUIBKU A0 pO30allaHCyBaHHS CHCTEMHHX
3B’SI3KIB B KPUMIHAJIBHOMY 3aKOHI, a 1 3/laTHAa CIPAaBUTH HETaTUBHHUM BIUIMB Ha
MPaKTUKY HOro 3acToCyBaHHA. Y CBOIO 4epry cyau (B Tomy uucii i BepxoBuuit
Cyn), Oyaydu TIEBHHM YHHOM «3B’SI3aHMMM» TIOJOKCHHSIMH 17101 HU3KH TaKHX
cankuiii crareit Oco6muBoi wactuau KK, axi Oynu mijjgaHi HaMU KPUTUYHOMY
aHamidy, BHUMYIIEHI, THUM HE MEHII, «ITHOpYBaTW»  YyHIBEpcajbHI 1
3arajJbHOOOOB’SI3KOBl ~ MPUIUCH 3aKOHY 3 THUM, 100 SKUMOCh YHHOM
«IPUCTOCYBATH» BIIBEPTO MOMIJIKOBI 3aKOHOJIaBUl PIIIEHHS 10 OTped CydacHOl
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Tiutiuhin V. I. Next results of the unsystematic «renovation» of the
criminal legislation of Ukraine

The article is devoted to the problematic issues of applying such a type of
punishment as deprivation of the right to occupy certain positions or engage in
certain activities. These problems arose both in theory and in judicial practice in
connection with the amendments to the Criminal Code of Ukraine and
controversial judgments regarding their interpretation and application.

Traditionally and in full accordance with the provisions of the General part
of the Criminal Code, such a punishment as deprivation of the right to occupy
certain positions or engage in certain activities was prescribed only for those
guilty persons who committed a criminal offense that was connected with their use
of their official position for a professional or other special purpose activities or
with a negligent attitude to its usage. So, only a person with the characteristics of
a special subject could commit such a criminal offense.
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But recently, this type of punishment has been included in the sanctions and
such articles, according to which a criminal offense can be committed and/or by a
general subject. Because of this in the practice of the courts, including the
Supreme Court, there have been rare cases when the right to occupy certain
positions or to engage in certain activities is deprived of persons who either did
not possess this right at all, or the positions they occupy, or the activity they
engaged in was in no way connected with the committed criminal offense.

The article provides a critical analysis of both the relevant legislative
novelties and the litigation based on them.

In particular, it is noted, firstly, that a person cannot be deprived of those
rights that do not belong to him, because he is not endowed with them.

Secondly, attention is drawn to the fact that depriving a person of rights that
he does not possess does not exclude the possibility of him committing the same
criminal offense for which he was convicted in the future. Therefore, such a
punishment in these cases cannot provide either a punitive and educational or,
even more so, a preventive effects.

Thirdly, it is noted that the application of this punishment to persons who do
not possess a certain right deprives the court of those guidelines on which it should
rely when determining the legal prohibition in the sentence.

Fourthly, it is indicated that the absence of such guidelines may lead to the
imposition of this type of punishment as an additional punishment for committing
any criminal offense with a ban, in addition, to occupy any positions and engage in
any activities that were in no way related to a criminal offense committed by a
person. But this practice can lead to legal disorder, as it unnecessarily expands the
boundaries of judicial discretion and violates the principle of legal certainty.

Finally, it is noted that the application of punishment in the form of
deprivation of a certain right on the basis of such sanctions violates the
requirements of the general principles of punishment (paragraph 2, part 1 of
Article 65 of the Criminal Code), as it contradicts the provisions of Article 55 of
the Criminal Code.

The article suggests ways to overcome both erroneous legislative decisions
and litigation based on them.

Legislation and litigation used in the article as of May 15, 2023.

Key words: Deprivation of the right to occupy certain positions or engage in
certain activities, criminal offense, disposition, sanction, punishment.
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YK 343.3 JI. 1O. TimoeeBa,
JOIEHT Kadeapu KpUMIHAIBLHOTO ITpaBa
DOI: https://doi.org/10.21564/2311-  HarionansHoro yriBepcurery

9640.2023.19.281122 «OnechbKa IOpUIUIHA aKaACMisD)
KaHIUIAT IOPUIUIHIX HAYK

MPONOPHIMHICTS OBMEXEHb IOIIUPEHHSA IHOOPMAIIII
B YMOBAX BOEHHOI'O PEKUMY

Y emammi ananizyromsca numanus nponopyiuHocmi ooMedHcenHs: NOUUpPeHHs
iHhopmayii 6 ymosax eocHHozo pexcumy. Koncmumyyis Ykpainu ma mixcnapooni
00KyMeHmu nepeddbauaoms YyHOAMEeHMAlbHI Npasa, AKi nNompeoyioms 0XOpoHU ma
3axucmy. Kpuminanone npaso 3abe3neuye makuti 3axucm, nepeooayaroyu
KPUMIHANbHY 8I0N0BI0ANbHICIb 3 NOPYULeHHS (DYHOAMeHmaibHo20 npasa. Paszom 3
MuM, peanizayis 0esKux npas Mae 0coOIUBOCMI Ma 0OMEHCEHHS Y 368 3Ky 3 YMOBAMU
B0EHHO20 pedxcumy. 30Kpema makKi 0OMedCeHHs Mae KOHCmUmyyiliHe npaso Ha
680000y OYMKU 1 C1I06A, HA BLIbHE BUPAIICEHHS CBOIX N02NIAJI8 | NepeKOHAHb (Cmammsi
34 Kouncmumyyii Yxpainu), a makodxc npago Ha c80000y GUPAdCEHH NO02A0i8,
nepedbauene cmammero 10 Koweenyii npo 3axucm npag ma OCHOB0NONONCHUX
60000 1950 p.

Apeymenmosarno NPONOPYIUHICMb 8CMAHOBNIEHHS KPUMIHATbHOT
8I0N0GIOANLHOCMI 34 NOUWUPEHHSL IHOpMAYii npo HaNpasienHs, nepemiujeHHs 30poi,
030poeHta ma Ootiogux npunacié 8 Ykpaiuy, pyx, nepemiuwjenHs abo posmiuyeHHs
36potinux Cun Ykpainu uu iHwUx ymeopenux 8i0Nn08iOHO 00 3aKOHI8 YKpainu
BILICLKOBUX (DOpMYBAHb, GUUHEHE 8 YMOBAX BOEHHO20 AOO HAO36UYAUHO20 CMAHY 3
MOYKU 30py be3nexu.

Bcmanoeneno, wo ingpopmayitina cknaoosa y GiliHi 3auMae 6a20My YACMUHY
0COOUBO Y CYYACHUX YMOBAX I[HGopmayilinoco cycnitbemea. Axwo media Oyoe
0eMoHCmpysamu Henpagousy, He nepesipeny, NOMUIKO8Y iHgopmayiro, 6oHa Modice
suxopucmosgyeamuco Ak 3acio mawninyaayii. Came momy iHpopmayitini GiliHu
npeocmasisitoms maxy Hebe3nexy.

Bcmanoeneno, wo ingpopmayitini mexnonozii Mojicymo 8UKOPUCOBYBAMUCD
SAK 0N GUUHEHHS KPUMIHAIbHUX HNPAGONOPYUIeHb, 8 MOMY YUCH NO8 S3AHUX 3
MepopusMomM ma Nponazamoord GiliHU mak [ Npomudii 3104uHHOCMI. 30Kpema
BION0GIOHI  ITHCMPYMEHMU  PO3POOJIEHO  E€BPONEUCLKUM  3AKOHOO0ascmeom.  Lfi
IHCMPYMEHMU MOXCYMb NOPYULy8amu 0esKi npasa 1io0UuHU, 30KpeMa ye Cmocy€Emobes
cmameu 10 ma 8 Kousenyii. Obrpynmosano, wo 8 ymosax GitiHu maxi NOCMynKu y
6800001 € NPULIHAMHOIO YIHOI OJ15 3a0e3neyeH s be3nexu.

Knrwwuosi cnoea: ceobooa cnosa, eupasxiceHHs noensoi, HeCanKyioHOBAHE
nowupeHus ingopmayii, ingpopmayitina itina, nponopyiunicms, npakmuxa €CILIL
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Ilocmanosxka npobnemu. KoHcTuTyIis YKpaiHM, MDKHApOIHI JIOTOBOPH,
patudikoBani Ykpainoro KouBeHIli BigoOpaxaroTh (yHIaMEHTaJIbHI IpaBa, SKI
noTpeOyIOTh OXOPOHU Ta 3axUCTy. KpumiHanbHe mpaBo 3a0e3medye 3aXHCT TaKHX
mpaB, mependavardd  KpUMIHAJIBHY  BUANOBINAIBHICTH 32  HOPYIICHHS
dbyHIaMeHTATBHOTO MpaBa. Pazom 3 TuM, peami3allisa IeSKUX MPaB Ma€ OCOOJIMBOCTI
Ta TEBHI OOMEXEHHA Y 3B’SI3Ky 3 YMOBaMH BOEHHOTO pPEXHMY. 30KpeMa Taki
OoOMEXEHHSI Ma€ KOHCTHUTYIIIiHE TpaBO Ha CBOOOJY AYMKH 1 CJOBa, Ha BIJIbHE
BUPa)KEHHS CBOIX MOTJISAIB 1 MEPEKOHAHbD.

Ananiz ocmauuix oOocniddxcenv [ nyoaikayiu. AKyenm Ha elemeHmax
npobaemu, 5K He supiuleHi paniuie i nionseaoms supiuennro. OKpeMi aCleKTH Iiel
npoOJeMaTUKU JOCTIPKEHI BUEHMMH Ta HaykoBlsiMU. 3okpema O. A. bapaHos
IOCIiIKye TIPo6IeMHi acekTH indopMariitHoro mpasa Ta indopMariitHoi Ge3meKH .
O. M. l'onoBkO nmochiania mUTaHHS 1HGOPMALIMHOI BIKTUMI3ALii Y MeAla-IpocTopi
(2015 p.)%. [O.B. T'podeubkmii AOCITIIKYBaB MHTAHHS KPUMiHATBHO-IIPABOBOI
OXOpOHU 3aKOHHOI TpodeciiiHoi AISUTBHOCTI Yy cdepl MIATOTOBKH Ta MOIIUPEHHS
macoBoi indopmauii (2022 p.)’. M.B. KapueBchkuii Ha piBHI JOKTOPCHKOI
JqUcepTalii JOCHIIUB TMHUTAHHS KPUMIHAJIBHO-MIPABOBOi OXOPOHM 1H(MOpMAIliitHOT
6esmexn Yipainu (2013 p.)*. FO. €. MakCHMEHKO IOCTiIKYBaB TEOPETUKO-IPABOBI
3acagy 3abesmedeHHs iHpopManiiinoi Gesnekn Yipainum (2007 p.)°. P. O. MoBuan
3MIMCHUB aHaATI3 KPUMIHAIBHO-TIPABOBOI HOBENHU MPO HECAHKIIOHOBAHE MOIIUPECHHS

BIiCbKOBO-3Hauyo1 1H(opMmanii (cr. 114-2 KpumiHanbHOro Koaekcy YKpaiHH)

' Bapanos O. A. HanpsiMi TIepCreKTHBHHX JOCTIKeHb y ramysi indopmaiiitHoro npasa. Ingopmayis i
npaso. 2(17)/2016. C. 15-31.

? Tonoeko O. M. Inpopmariiiina BikTHMizawis y Megia-poctopi. Jugpopmayis i npaso. 2015. Burm. 3(15).
C. 49-55.

’ Tpomenpkuii FO. B. KpuMmiHAIbHO-TIpaBOBAa OXOpOHA 3aKOHHOI mpodeciiiHoi misubHOCTI y cdepi
MiATOTOBKH Ta MOUIMPEHHsI MacoBoi iHdopmauii. Bichux acoyiayii kpuminansruozo npasa Ykpainu. 2022. Tom 1.
Ne 17. C. 146-172.

* Kapueschkuii M. B. KpumiHaisHO-IpaBoBa oXopoHa iH(popMaiitoi 6e3nexn Ykpainu: aBroped. Iuc. ...
I-pa topuxa. Hayk: 12.00.08. Kwuis, 2013. 36 c.; IIporunis 31oumHaMm y cdepi BUKOpUCTaHHS iH(OpMamiiHUX
TEXHOJIOTIH: iHTerp. HaBdY.-mpakT. moci6. / [M. B. KapueBcekuii Ta iH.]; 3a pen. n-pa IOpHI. HayK, Mpod.
M. B. Kapuescrkoro; JIyran. nepx. yH-T BHyTp. cripas iM. E. O. limopenka. Xapkis: IIpaso, 2019. 186 c.

> Maxcumenko FO. €. TeopeTnko-mpaBoBi 3acau 3a6esnedeHHs iHGopMaIiitHOi Gesnekn YKpaiHu: muc. ...
KauA. ropun. Hayk: 12.00.01. Kuis, 2007. 236 c.
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(2022 p.)’. O. E. PagyTHuii pO3KPHB MOHATTS Ta O3HAKH iH(OPMALiHHOI arpecii Ha
3aKOHOJIABUOMY PiBHI B KpuMiHanmpHO-mpaBoBiii cdepi (2015 p.)’. H. A. Casinosa
JOCTiANIa OCOOJMBOCTI MOJENIOBAHHS TOBEIIHKOBOTO KOHQJIIKTY, SIK HACTIAKY
BEJICHHS CYy4acHOI1 DIME-giitnn®. H.C. VYxaxosa npoaHajizyBajia MpoOiIeMu
IpOTHUAll HETaTUBHUM 1H(QOPMAIIIITHIM BIUTMBAM Ta 3aXHUCTy 1H(OpMaliifHO1 Oe3neku
JFOAHHE 1 cycrinbersa (2022 p.) .

Buznauenus npoonemu. Ilutanas oOMeXXeHHs MOMTMPEHHS MEBHOI 1HGOopMaItii
CYTIPOBO/IKYETHCSI HOBUMHU BUKJIMKAMU y 3B’SI3Ky 3 YMOBaMH BiiHU B Y KpaiHi.

Memorw pobomu € OOTpYHTYBaHHSI MPOMOPLIHHOCTI OOMEKEHb MOUTUPEHHS
1H(popMaIlli B yMOBaX BOEHHOI'O PEXUMY Ta YJAOCKOHAJIEHHS 3aXOJ1B KPUMIHAIBHO-
IPaBOBOI MOJITHKH.

Buknao ocnosnoco mamepiany. 3rimno crtatti 34 Koucrutymii Ykpainu
KO’KHOMY TapaHTY€ThCsl MPaBO HA CBOOOJY AYMKHU 1 CJIOBa, Ha BUIbHE BUPAXKEHHS
CBOIX TOTrJsAIB 1 mepexkoHaHb. KokeH Mae mpaBo BiIbHO 30upaTH, 30epiraru,
BUKOPUCTOBYBATH 1 MOIIMUPIOBATH 1H(POPMAIlIIO YCHO, MUCHMOBO 200 B 1HIIUNA CIIOCIO
— Ha cBii BuOip. BimnmoimHo ao cr. 10 KonBeHuii 3axucTy mnpaB JIOAUHU Ta
OCHOBOMOJIOXKHUX cB0OOS 1950 p. («CB0OOOMA BUpPAKEHHS TOTJSIIB») KOXKEH Mae
mpaBo Ha CcBOOOMy BUpaxeHHa mnormsaiB. lle mpaBo Bkimowae cBOOOIY
JTOTPUMYBATHCA CBOIX MOTJISAIB, OJEPKYBATH 1 NepeaaBaTu 1HGopmallito Ta iaei 0e3
BTPYYaHHS OPTaHiB JEepKaBHOI BIaJHM 1 HE3AJIEKHO BiJl KopaoHiB. Lls crarrs He
NEPelIKOKAE Jep)KaBaM BHUMAaraTd JIUEH3YBAHHS JISUIBHOCTI  PalOMOBHUX,
TeJeBI31MHUX a00 KiHeMaTtorpadiyHUX MIANPUEMCTB. 3MIHNCHEHHS IUX CBOOO/,
OCKUJILKM BOHO MOB’sI3aHE 3 OOOB’SA3KaMM 1 BIAMOBIJAJIBHICTIO, MOXE HIJJIATATH

TakuM (POPMAJIBHOCTSIM, yMOBaM, OOMEXEHHSIM a00 CaHKI[iSIM, 110 BCTaHOBJICHI

® Mosuan P. Q. AHami3 KpHUMiHAJIbHO-TIPABOBOI HOBEIH NP0 HECAHKI[IOHOBAHE INONIMPEHHS BiliCKOBO
3Hauymoi iHpopmarii (ct. 114-2 KpumMinansHoro koxekcy Ykpainm). FOpuduunuii Haykoeuti enekmpoHHULL dHCYPHAIL.
Ne 4.2022. C. 326-330.

7 Panyrrnit O. E. TloHATTS Ta 03HAaKM iH(pOpMAIiitHOT arpecii HA 3aKOHOJABUOMY PiBHI B KPHMiHAILHO-
npaBoBiil cepi. Inghopmayis i npaso. Ne 2(14). 2015. C. 58-63.

¥ CaginoBa H. A. MoiemoBaHHs TIOBEIHKOBOTO KOH(IIKTY SIK eneMeHTy cydacHoro DIME-koHMIKTY.
Ingpopmayin i npaso. 3(12). 2014. C. 17-24.

? Vxanosa H. C. TIpo6nemn mpoTuzii HeraTHBHHM iHMOPMALifHAM BILTHBAM Ta 3aXHCTy iH(OPMALiHOT
0e3MeKH JTIOANHH 1 CyCTITLCTBA: MOHOTpadis / 3a 3ar. pex. B. [Tunumuyka. Kuis-Opneca: @enike, 2022. 120 c.
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3aKOHOM 1 € HEOOX1THUMHU B IEMOKPATUYHOMY CYCIIJILCTBI B IHTEpeCcaxX HaIlOHAIBHOT
O€3IMeKH, TEPUTOPIATBHOI IUIICHOCTI a00 T'POMaJChKOi Oe3meKu, I 3armo0iraHHs
3aBOPYUICHHSIM YU 3JI0YMHAM, JJs OXOPOHHU 370pPOB’S YM MOpaii, UId 3aXUCTY
peryTalii 4i MmpaB 1HIIKUX 0cCi0, Ny 3amoOiraHHs PO3TOJIOMICHHIO KOH(1ICHIIHHOT
iH(bOopMartii abo /IS MATPUMAHHS aBTOPUTETY 1 0€3CTOPOHHOCTI CYIy.

Oco6nuBocTi 1HQOpPMAIIHHOT epyu MOB’A3aH1 13 CIOPOIIECHHSIM (DIKCyBaHHS Ta
nepenadi iHGopmarllii, a omke 1 BupaxeHHs noriaiB. Ilicas 24 mortoro 2022 p.
OaraTo «0orepiB» MOYalio TIOCTPYBATH CBOI MOTJISIIN, PO3MIIIYI0UU (OTO Ta BiACO
nepemimieHs 30poitHux Cun Ykpainu, poOOTH 3aX0JiB MPOTUIIOBITPSHOT 000pPOHU
(mam — IITO), BubyxiB Tomo. [llo Hapaxae Ha HEOE3MEKy CYCHUIBCTBO Ta ACPIKABY.
OOMexXeHHsT 1I0JI0 TOCTIB B IHTEpHETI 00#0BOi TexHiku, podotu [IT1O, HacmiakiB
pakeTHUX OOCTpPUIIB Bigpa3y IICIs BIyYEHHS € aOCOJIIOTHO BHUIPAaBIaHUM Ta
JOLIIBHUM, OCKUIBKM B JIaHIM CUTYyallli TUTaHHS O€3MEeKU MPEBAIOE HAJl MUTAHHSAM
cBOOO/IM BUPAXKEHHS MOTJISAIB.

3rinuo 13 3akoHoM Ne 2160-1X Big 24.03.2022 p. KK VYkpainu g0moBHEHO
crarreto 114-2 «HecanknioHoBaHe mnomupeHHs 1H(oOpMalli Npo HampaBICHHS,
nepemitieHHs 30poi, 030poeHHs Ta 00HOBUX MPUIIACIB B YKpaiHy, pyX, MepEeMillleHHS
abo po3MimeHHa 30poriHux Cun YKpaiHu 4YM IHIIUX YTBOPEHUX BIAMOBIIHO 10
3aKOHIB YKpaiHM BIMCbKOBUX (OpMyBaHb, BUMHEHE B YMOBaxX BOEHHOro abo
HaJ3BUYaiHOTO cCcTaHy». 3a 4. 1 cr. 114-2 KK Vkpaiam kpumiHaibHa
BIJIMOBIJIAJIBHICTG HACTa€ 3a «MOLIMPEHHS 1H(pOpMalii Mpo HaIpaBJICHHS,
nepemitieHHs 30poi, 030poeHHs Ta 60MOBHX MpHUIACIB B YKpaiHy, y TOMY YHUCII PO
iX MEepeMillleHHs] TePUTOpIE0 YKpaiHH, SKIIO Taka 1HPopMalis HE po3MillyBaiacs
(He mommproBaiacs) y BIAKpUTOMY J0CTyIl I'eHepanbHuM mrtabom 30poitHux Cui
VYkpaian, MinictepctBoM 000poHU Ykpainu, ['0JOBHUM ympaBIiHHSM PO3BIIKH
MinictepctBa 060opoHu Ykpainu un Ciyx00t0 Oe3neku Ykpainu abo B oQimiiHuX
JDKepenax KpaiH-apTHEpiB, BUMHEHE B yMOBaX BOEHHOTO a00 HaJa3BUYAHOTO
ctany». KpamidikoBaHuil ckiaa TOB’S3aHUN 13 «IOMMPEHHSIM 1H(OpMaIli 1Tpo

nepemilieHHs, pyx ado po3rauryBaHHs 30poiiHux Cui YKpaiHu UM 1HIIUX YTBOPEHUX
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BIIMOBITHO JI0 3aKOHIB YKpaiHM BIHCHKOBUX (POpMYyBaHb, 3a MOXJIMBOCTI iX
imeHTudikamii Ha MICHEBOCTI, SKIIO Taka iHGoOpMaIls HE po3MillyBajacs Yy
BiZKpUTOMY  foctymi  ['eHepampHuMm  mrTaboMm  30poiiHux Cun  Ykpainw,
MinictepctBoM 000poHH YKpaiHu a00 1HIIMMHU YIMOBHOBOKEHUMH JI€PKABHUMU
OopraHaMy, BUMHEHE B YMOBaX BOEHHOI0 a00 HaA3BUYAHOTO cTaHy» (4. 2 cT. 114-2
KK). Oco6mmBo kBamiikoBaHUN CKJIaJ MOB’SA3aHUM 13 BUNHECHHSIM BHIIIE€3a3HAYCHUX
JIH 3a MOIepeTHHOI0 3MOBOIO IPYMOI0 0C10 a00 3 KOPUCIUBUX MOTHBIB, 400 3 METOIO
HaJaHHA Takoi iHQopMallii AepkaBi, 10 3A1HCHIOE 30pOitHY arpecito NpoTH YKpaiHu,
abo 11 mpencTaBHUKaM, a00 1HITUM HE3aKOHHUM 30pOMHUM (OPMYBaHHSIM, 200 SIKIIIO
BOHU CHPUYMHWIIM TSKKI HACHIJIKH, 32 BIACYTHOCTI O3HAK JEp>KaBHOI 3paau abo
mmuryHcTsa (4. 3 cr. 114-2 KK Ykpainn).

He nuBnsiuuce Ha Te, 10 1151 HOpMa OyJia KpUMiHAII30BaHa 3T1HO 13 3aKOHOM
No 2160-1X Bim 24.03.2022 p., omHak Bxe 3rigHo 13 3akoHoMm Ne 2178-1X Bin
01.04.2022 p. nmo Hei Oyno BHECEHO 3MIHM, OCKUIBKH IOCTajd0 MUTAaHHS 100
BiaMexxyBaHHs 4. 3 cr. 114-2 KK Bix nepkaBnoi 3paau (cT. 111 KK).

Ha nymky 1O. A. Tlonomapenko, «BigMexxyBanHs 4. 3 cr. 114-2 KK Bix
nepkaBHOl 3panu y Gopmi mmuryHcra (cr. 111) 1 mmuryHcTBa sk caMOCTIHHOTO
ckiany 37mounHy (cT. 114) HeoOXiAHO TMPOBOJUTH 3aJIEKHO BiJ TOro, 4YH:
1) craHoBuMIIa nomKMpeHa 1HPopMallist AepKaBHY TAEMHULIIO, 1 2) UM YCB1IOMITIOBAaBCS
e gakt ocoboro, sika ii nomupwmia. Skimo s iHGopmallisa Haiexana 10 IepKaBHOI
TaeEMHHULI 1 0c00a, gKa ii MOIKpIOBaa, yCBIIOMIOBaIA el (DakT, TO nmepeaayda Takoi
1H(dopmarlii 1HO3eMHIN nepkaBl abo ii MpeJCTaBHUKY CTAHOBUTH COOOIO0 JEpiKaBHY
3pany y Qopmi mmwuryHctBa (ct. 111) ab6o mmwurynctBo (ct. 114), T1srue
BIIMOBIJABHICTh 32 BKA3aHUMH CTATTSIMU 1 BUKJIIOYAE€ MOMJIMBICTh MPUTATHEHHS
ocobu 1o BianosigaabHOCTI 3a cT. 1142 KK. Skmio x mommuproBana iHdopmariis He
Hajexajga JI0 JEep)KaBHOI TaeMHHMI, TO 1i Iepedadya TPOMAJSTHUHOM Y KpaiHH
1HO3eMHIN AepxaBl abo ii mpeACcTaBHUKAM MOXXE CTaHOBUTH JEpKaBHY 3pany y
dbopmi HaTaHHSI TONTOMOTH B TIPOBEICHHI MIIPUBHOI JISTTLHOCTI MPOTH Y KPaiHU JIHIIIE

3a YMOBH, 1110 (paKT HaJaHHS TaKOi JOIMOMOTH OXOILUTIOBABCS YMHUCIIOM Ili€i 0COOM 1,
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KpIM TOTO, BOHA MaJila Ha METI 3aIOdisSHHS IIKOJIU CYBEPEHITETOBI, TEPUTOPIATIbHIMI
IIJIICHOCTI Ta HEIOTOPKAHHOCTi, OOOPOHO3AATHOCTI, Jep>KaBHIM, €KOHOMIUHIM YH
iH(popManiiiHiid Oe3neri YkpaiHnu. Y pasi K, SKIIO OXOIUICHHS BKa3aHOTo (akTy
YMUCJIOM Cy0’€KTa HE BCTAaHOBJIEHE, a00 HE BCTAaHOBJICHAa Ha3BaHa MeTa MOro Aiil, To
KBaJi(iKaIlisi CKOEHOTO SK JI€p>KaBHOI 3paau BUKIIOYAETbCA 1 0coba miasArae
BimmoBiganeHOCTI 32 4. 3 ¢T. 114-2»'°.

Xoua 1 11l 3MIHU HE BUPIIIWIN BCIX TPOoOJIeM, K1 IMOB’s3aHi 13 3aCTOCYBaHHAM
i€l KpUMIHAJIBHO-IPaBOBOi HOpMH. 3okpema, Ha aymky P.O. Mosuan,
«1) xpuminanpHO KapaHuMm 3a cr. 114-2 KK VYkpainu BHU3HA€ThCSA: a) BUKIIOYHO
«momMpeHHs» 1Hpopmarlii; 0) BUUEPIHUN MEpetiK sKOI HaBeleHO y 4. 1 Ta 4. 2
pPO3MIISAYyBAaHOT KPUMIHAJIBLHO TIPaBOBOi 3a00poHU; B) 1 sAke (MOIIMPEHHS) HE
00O0B’SI3KOBO Ma€ OyTH IMyOJIIYHUM Ta «IEPBUHHUM» (MOke OyTH, BIAMOBIAHO, HE
nyOmiyHUM 1 «BTOpUHHUM); 2) y 4. 1 cT. 114-2 KK mae Bka3zyBarucs He Ha
iHdopmarlio 1moao «o30poeHHs (30poro) Ta OOHOBUX MpUIACIBY, a Ha 3arajibHe,
GiMBII LIMPOKE 33 3MICTOM MOHSTTS «TOBAPH BifiCPKOBOTO IPH3HAYCHHS» . 3 Ii€l0
JYMKOIO MO’KHa IIUJIKOM MOTOAWTHUCH, aJKe Taka JAeTalli3allis MpeIMETiB, MepertiK
KX MOKE 3MIHIOBATHUCH, € 3aiiBoro 111 KK Ykpainu.

[lommpeHHs  «BiMiCbKOBO-3HauyIioi  iHQopMauii»  (TepMmiHOJOTIS  3a
Bu3HaueHHs M P. O. MoBuaHa) He JOMOMAararTh JepKaBl Ta MPABOOXOPOHHUM
opraHam, OCKIJIbKA KOPETryroTh Jii Bopora. JlatoTe oMy iH(}OpMaIiito npo BiJMOBIIHI
JIOKallii, 00CTaHOBKY y MICTI TOIIO.

Taxki f11i MOXyTb OyTH BUMHEHI SIK HEOOEpPEkKHO, HE YCBITOMIIIOIOUH TTOBHOIO
MIpOIO HEOE3MEeYHICTh TaKUil A1l Ta iX MoxkuBl Hacaiaku (4. 1 cr. 114-2 KK), Tak 13

npsmMuM ymuciom (4. 3 ct. 114-2 KK), 1m0 noB’si3aHo 13 BUMHEHHSIM TakKUX A1 3a

' Tonomapenko FO. A. OCHOBHI BHKIMKH, IO HOCTAIH Tepe] KPUMiHATBHHM HpPaBOM YKpaiHu 3
MOYaTKOM HIMpoKOoMacITabHol a3y BiiHU, Ta BIAMOBII 3aKOHOJABLS HA HUX. KpuminanisHo-npagosi 6ionosioi na
BUKIUKU 60EHHO20 CMaHy 6 YKpaini: Matepianu MiKHap. HayK. KoH(., M. Xapkis, 5 Tpas. 2022 p. / ynopsa. Ta 3ar.
pen.: 0. B. Baynin, 0. A. [Tonomapenko; Ham. ropua. yH-T iM. SIpociaBa Mynporo; Hau. mk. cyaniB Ykpainu;
I'poman. opr. «Bceykp. acon. kpumis. npaa»; H/II BuB4. npoGuiem 3110unHHOCTI iM. akaj. B. B. Crammca. Xapkis:
IIpaso, 2022. C. 23-24.

"' Mopuan P.O. AHami3 KpHMiHATbHO-IPABOBOI HOBENM TPO HECAHKIIOHOBAHE MOIIMPEHHS BifCHKOBO
3Hauymoi iHpopmariii (ct. 114-2 KpuminanbHoro kogekcy Ykpainu). FOpuouunuii Haykogutl eneKmpoHHULL JHCypHA.
Ne 4.2022. C. 326-330.
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MONEepPeHLOI0 3MOBOIO T'PYIOK 0Ci0 ad0 3 KOpPUCIMBUX MOTHBIB, a00 3 METOIO
HaJlaHHs Takoi iHdopMalii AeprkaBi, 10 3IMCHIOE 30pOHHY arpeciro MpoTH Y KpaiHu,
Yl HE3aKOHHUM 30poiHUM (opmyBaHHAM. SKIIO Taki Aii COPUYMHUIM TSKKI
Hachaiaku (4. 3 cr. 114-2 KK VYkpaiau), To cami aii Morinu OyTH BUMHEH1 SIK 3
YMHCIIOM, TaK 1 32 HEOOEPEKHOCTI.

BigHomieHHs 10 HACTIAKIB TaKOK MOIJIO OYTH SIK 3 YMHUCHOIO (DOpPMOIO BUHH,
TaK 1 3a HEOOEPEKHOCTI, B 3aJIEKHOCTI BiJ HamipiB ocoOu. OJIHaK, BpaxOBYIOUH
CYCIJIbHY HEOE3MEYHICTh TaKUX ISHb JUIsl BCl€i KpaiHW, HE YCBIIOMJICHHS Ta HE
Oa)kaHHSI TaKMX HACJIJIKIB KOHKPETHOIO 0C00010, Oaiiaye /10 HUX BIJHOIICHHS HE
MOXYTh PO3TJISIATUCH SIK MiJCTaBa 3BUILHEHHS BiJ] KPUMIHAIBHOI BiJIMOBIAIBHOCTI
a00 He cTaBieHHS y BUHY 4. 3 cT. 114-2 KK Vkpainu.

Pazom 3 TuM, OOMEXEHHS 1010 BUPAKEHHS CBOIX MOTJISAIB MOXKYTh OyTH 1
HEMPONOPIIHHUMU. B 4acTWHI HEmpomopliiHOrO BTPYYaHHS JOCTaTHHO IIMPOKA
npakTuka €Bporneiicbkoro cyany 3 mnpas Jogunu (mamt — €CIUI) mono nmopyuieHb
ctarti 10 KoHBeHIii nMpo 3aXUCT MpaB Ta OCHOBOIOJIOKHUX cB0OO 1950 p. (mami —
KoHBeHI1111), B KOHTEKCTI KpUMIHAJIBHOTO MpaBa. 30KkpeMa, y crpasi «l1IBuaka nmpotu
VYkpainm» Big 30 sxoBTHs 2014 p., 3asBa No 17888/12 BcTtanoBieHo nmopyiieHHs cT. 10
KoHBeH1ii, sike moJyiArae B TJIIyMad€HHI HOPM BHILE 3a3HAYEHOI CTaTTI B yMOBax
CYCHIJILHOTO PE30HAHCY. 3T1HO 1i€1 CIIpaBU 3asiBHUIIS BIIIPBABIIM Bij MOKJIAIEHOTO
n. SlHykoBuYeM BiHKa CTpiuky 3 HamucoM «lIpesunent Ykpainu B. @. SnykoBuu»,
BHCJIOBHJIa CBOIO IIUIKOBHTY HE3TOAYy 3 HOTO TMOJITUKOI, BKJIIOYAIOYHM YTHUCKU
ormo3uiii. /laHuii BUMHOK MaB Ha METI BUPA3UTU iI MPOTECT NPOTU YB’ SIZHCHHS
ono3utiiHoro migepa nani FOmii Tumornenko. binbiie Toro, 3asBHUIS TparHylia
MOKa3aTH CBOE pO3UapyBaHHS OOMEKEHHSIMH, BCTAHOBJICHUMH JJIsi TPOMAJICHKOCTI Y
3B’SI3KY 13 3aX0JlaMu 10 3a0e3meyeHHIo Oe3rneku m. SIHykoBu4Ya IiJl 9Yac MpOBEICHHS
odimiiHOT UEepeMOHii TOKJaJaHHS BiHKa. BoHa HarojomryBajga, IO He

MOIIKO/KyBajla BIHOK Ta HE TOpYIIyBajla TPOMAJICHKUN TOpsIOK. A T apemr

59



Bicauk Acounianii kpuMiHaJbHOrO nmpasa Ykpainm, 2023, Ne 1(19)

ctpokoMm Ha 10 116 OyB HEMPOMOPIIMHUM MPABOMOPYIIEHHIO, Y BYMHEHHI SIKOTO ii
OGBHHYBAYCHO ~.

3rimHo 3 ycrtaneHow mnpaktukor Cymy, cBoOoAa BHpPaXEHHS TMOTJISAIB,
rapantoBana 1. 1 ct. 10 KoHBeH1ii, € oJHi€I0 3 BaXXJIUBUX 3acaj] JEMOKPATHYHOIO
CYCIIJIBCTBA 1 OJNHIEI0 3 0a30BHX yMOB MpOrpecy CYCHUILCTBA B LUIOMY Ta
caMmopeaizaiii KoxHOI okpemoi ocobou. Bimmosimno ao m. 2 cr. 10 Kouenii
CB00O/Ia BUPKECHHS TOTJISA/IIB CTOCYEThCS HE TUIbKU «1HGOpMAIlD» M «ieh», sKi
CHPUNUMAIOTBCA 31 CXBAJICHHSM YU PO3TJISIIAIOTHCS SIK HeoOpasiuBi ab0 Hecepilo3Hi,
ayie i TUX, Kl MOXKYTb OOpakaTH, IIIOKYBAaTH YK HEMOKOiTH. Came TaKMMHU € BUMOTH
IUTIOpali3My,  TOJIPAHTHOCTI Ta  IIMPOTH  TOTJAMIB, ©O€3 SKUX  HEeMae
«JIEMOKpPAaTUYHOr0 cycniabcTBa». Kpim toro, ct. 10 3axuiae He TUIbKM 3MICT 11€# 1
1H(pOopMaIrii, 1o BUpakKarThCA, aje 1 opMy iX MOIITUPEHHS.

V cmpasi «Cipuk npotu Ykpaian» Big 31 6epesns 2011 p., 3asBa No 6428/07
€CIII 3a3HauuMB, 110 PIIMIEHHS CYy[AiB, SKUMHU 3asBHUILIO Oylo 3000B’s3aHO
CIIPOCTYBATH CBOI TBEPJHKEHHS Ta CIUIATUTH BIAIIKOIYyBaHHS, CTAHOBHIJIA BTPYYaHHS
B ii mpaBo Ha cBoOoay BuUpaxeHHs norisaiB. Cyn 3a3HauuB (mm. 34 pilieHHs), 110
MepIio Ta HahWBaxiuBimow BuMOrow crarti 10 KoueHmii € Te, mo Oyab-sike
BTPYYaHHS JEp’KABHOIO OpraHy y 3/1ACHEHHS CBOOOJIM BUPAXKEHHS MOTJISAIIB
MOBUHHO OyTHM 3aKOHHUM. [l AOTpuUMaHHS Ii€l BUMOTH BTPY4YaHHS HE IPOCTO
MOBMHHO TPYHTYBATHCS HA HalllOHAJHLHOMY 3aKOHOJIABCTBI, CaMe€ 3aKOHOJIaBCTBO
MOBUHHO BIJAMOBIAaTH TIEBHUM YMOBaM «SIKOCT1». 30KpeMa, HOpMa HE MOXKe
BBa)KaTHCS 3aKOHOM JIO TOTO 4Yacy, MOKH ii He Oyne chopMylIbOBaHO 3 JOCTATHHOIO
TOYHICTIO JIJI1 TOrO, 100 HaJaTH TPOMAJSTHUHOBI MOXJIMBICTH PETYyJIIOBAaTH CBOIO
MOBEIHKY: BIH MOBUHEH OYTH 3/1aT€H — 3a NOTpeOu, 3a BIANOBIIHOI KOHCYJIbTAIli —
nepeadavaTH TiE0 MIPOTO, IO € PO3YMHOIO 3a BIAMOBIIHUX OOCTaBUH, HACIIIKH, SKi

MO>Ke MOTATHYTH 3a co00k0 HOro nist (AUB., HAPUKJIIAJ, pilieHHs y cipasi «JIiHIO0H,

' [IIBuaka mpotn Ykpainn: crpaBa €BpONeHCHKOro Cyy 3 mpas ToauHy Bix 30 xosrHs 2014 p., 3asBa
Ne 17888/12. URL: https://zakon.rada.gov.ua/laws/show/974 a40#Text.
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OuakoBcekuit-JIopan 1 XKromi npotu @paniii» (Lindon, Otchakovsky-Laurens and
July v. France) [BII], 3asBu Ne 21279/02 ta 36448/02, 1. 41, ECHR 2007-XI)".

KpuminanbHa  BIiAMOBIZAIBHICT, 3a  TNOMUPEHHS  iHGOpMAIi  1po
HaIpaBJICHHS, IEpEeMIIIeHHs 30poi, 030po€eHHs Ta O0HOBUX IPHUIIACIB B YKpaiHy, pyX,
nepemimieHHss abo posmimieHHs 30poiHux Cun YKpaiHM 4YM IHIOIMX YTBOPEHHUX
BIIMOBITHO /0 3aKOHIB YKpaiHuW BilChKOBUX (HOpMyBaHb, BUMHEHE B YMOBax
BOEHHOTO a00 HAJA3BMYAWHOIO CTaHy BUTJISAJAE I[IJIKOM BUIIPaBJAHUM Ta JOULIBHUM
KPOKOM 3 TOYKH 30py O€3IMEeKH.

Taka iHdopmarliss Takox Moxke OyTH TMONIMPEHa B MeJia, IO TaKOoX
oOMexyeTbesi 3akOHOM. 3rigHo cT. 36 3Y «lIpo memia» Big 13 rpynus 2022 p.
Ne 2849-1X (maOyB unnnocTti 31.03.2023 p.). nependayeHnil JOCTaTHbO BEITUKHI Ta
JeTaTI30BaHuN TIEepesiik 0OMeXeHb 11010 3MICcTy iHdopmailii B Meia. 30KkpeMa, Ha
TepuTopli YKpaiHM B Medla Ta Ha miargopmax CHOUIBHOTO AOCTYyNy JO BIAEO
3a00pOHAETHCS TMOMIMPIOBATH: 1) 3aKIMKU J10 HACHJIBHMUIIBKOT 3MIHH, TOBAJICHHS
KOHCTUTYIIIHHOTO JaJy, pO3B’s3yBaHHsA a00 BEJCHHS arpecuBHOI BiMHM abo
BOEHHOTO KOH(IIKTY, MOPYIICHHS TEPUTOPIATBHOI LUIICHOCTI YKpaiHu, JKBiJIalii
HE3aJIeKHOCTI YKpaiHnu, 1H(opmallito, sika BHUIPABJAOBYE YH TpoIarye Taki ii;
2) BUCJIOBIIIOBAHHS, 110 PO3MATIOIOTh HEHABHCTh, BOPOKHEUY YH MKOPCTOKICTH IO
OKpeMHX 0ci0 4M rpyn oci0 3a Hal[lOHAJIBHOK, PACOBOIO YW PENITIMHOI0 03HAKOIO;
3) BUCIIOBJIIOBAHHSI, 110 MiA0YPIOIOTH JO AUCKPUMIHAINT UM YTUCKIB MO0 OKPEMHX
0ci0 Ta rpymn ocid Ha OCHOBI €THIYHOTO Ta COIIAIbHOTO TTOXO/KEHHS, TPOMAJISTHCTBA,
pacu, penirii Ta BipyBaHb, BIKY, CTaTi, CEKCyaJlbHOI Opl€HTAIlli, TeHIEPHOI
1ZIEHTUYHOCTI, 1HBAJIIJHOCTI a00 3a 1HIIOK 03HAKOI0; 4) mponaraHay ado 3aKJIUKH 10
TEPOPU3MY Ta TEPOPUCTUYHMX AKTIB, 1H(POPMAIIIO, IO BUIIPABIOBYE UM CXBAIIOE
Taki nii; 6) mopHorpadiuHi Marepiajdd, a TaKOoX MaTepiajm, IO 3a0X0YyIOTh

CEeKCYaJIbHY €KCIUTyaTallil0 Ta HAaCWIbCTBO Haa JITbMH, JEMOHCTPYIOTh CTaTeBi

" Cipux nporu Vkpainu: crpaa €Bporeiickkoro cyay 3 mpas jroauau Bix 31 Gepesms 2011 p., 3aspa
No 6428/07 €CII
http://nsj.gov.ua/files/15227637598.%D0%A1%D1%96%D1%80%D0%B8%D0%BA%20%D0%BF%D1%80%D0
%BE%D1%82%D0%B8%20%D0%A3%D0%BA%D1%80%D0%B0%D1%97%D0%BD%D0%BS.pdf.
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BIJIHOCHHHM JIIT€H, BUKOPUCTOBYIOTh 00pa3 AiTel (Bi3yallbHHI 3amuc 00pa3y JITeH) y
BUJIOBUIIHUX 3aX0/IaX CEKCYaJIbHOTO YM E€POTUYHOr0 XapakTepy; 7) MporaraHiy
B)KMBAHHS HApPKOTHYHHX 3ac00iB, TICHXOTPOIMHUX PEYOBUH; &) TMpoIaraHmgy
JKOPCTOKOTO TOBO/DKCHHS 3 TBapuHamu; 9) 1HCTpyKIli abo mopaad 1100
BUTOTOBJICHHS, TpHAOaHHA a00 BHKOPUCTAHHS BHOYXOBHX, HAPKOTHYHUX YU
MICUXOTPOIHUX pedoBUH; 12) 1H(opMaIlito, 0 MICTUTh IpoMaraHay pPoCiMChKOro
TOTAJITAPHOTO pEeKUMY, 30poitHOoi arpecii Pociiicekoi ®Denepariii gx AepikaBu-
TEepOpHUCTa MPOTH YKpaiHH, a TAKOK CHUMBOJIIKY BOEHHOTO BTOPTHEHHS POCIHCHKOTO
TOTaITAPHOrO PEXKHUMY Ta iH. OOMEIKEHHS .

VY cr. 7 €Bponeiicbkoi KOHBEHIIi MPO TPAHCKOPJIOHHE TejaeOauyeHHs BiJ 9
BepecHs 1998 p. Taki oOMexxeHHsI chopMyJibOBaH1 OUIbII y3arajibHeHO. OOOB’A3KU
TEJIEMOBHUKA MOJISATAIOTh B TOMY, 1100 «yCl €IEMEHTU MPOTrpaMHUX MOCIYT y TOMY,
[0 CTOCYEThCS IXHBOTO NPEACTABICHHS Ta 3MICTY, NMOBHHHI MOBa)XaTH T1JIHICTh
JIOJJMHYA Ta OCHOBHI MpaBa IHIIUX JIIOAEeH. 30Kpema, BOHM HE IOBHHHI: a) OyTH
HEMPUCTOMHUMH 1, 0COOJIMBO, MICTUTH TTOpHOTpadiro; b) HEMPaBOMIPHO MPOMNAryBaTu
HACHJILCTBO YW CIOHYKAaTH JO0 pPAcOBOi HEHABUCTI, yCi €JIEeMEHTH NpPOTPaMHHX
MOCJIYT, SKI MOXYTh 3aBJAaTH IIKOAU (I3UYHOMY, MCHUXIYHOMY YU MOPAIBLHOMY
PO3BUTKOB1 [ITeM Ta MIJIITKIB, HE MOBUHHI TPAHCIIOBATUCh, SKIIO IIiJI 4ac
TPaHCISIIIT Ta TPUHOMY BOHM MAarOTh 3MOTY iX AMBUTHCS; TEIEMOBHHK 3a0e3leuye
00’ €KTHBHE BHCBIT/ICHHS (haKTiB i MOAiH Ta CIpHsie BUIbHOMY QOPMYBAHHIO TyMOK .

Opnoto 3 Bumor €C 1o Ykpainu sik kanauaata B wienn €C 0ys10 0OMexeHHs
BTpPYy4YaHb OJIirapxary y mMeaia. 3 METOI0 BUKOHAHHS I1i€l BUMOTH ¥ 4. 4 cT. 4 3Y «IIpo
MeJia» 3a3Hauy€HO, II0 HE JIOMYCKAEThCS HE3aKOHHE BTPYYaHHA Yy MISJIBHICTH
cy0’ekTiB 'y cdepi Memia 3 OOKy JepKaBHUX OpraHiB, OpraHiB MiCII€BOTO
CaMOBDSIyBaHHS, TPOMAJCHKUX 00 ’€qHaHb, TOJITUYHUX TApTiid, BIIACHUKIB

BIJIMOBITHUX CYO’€KTIB, OyIb-fKMX I1HIIMX (I3UYHUX Ta mopuauyHux oci6. He

" Ilpo wmemia: 3axom VYkpaimm Big 13  rtpymms 2022 p. Ne 2849-IX. URL:
https://zakon.rada.gov.ua/laws/show/2849-20#Text.
€Bporeiicbka KOHBEHINSI TPO TpPaHCKOpAOHHEe TenebadeHHs Big 9  BepecHs 1998  p.
https://zakon.rada.gov.ua/laws/show/994 444#Text.
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JOMYCKAaIOThCAd BUMOTa MOMEPEAHbOr0 MOTOHKEHHS 1H(POpMallii, SKa MOIIUPIOETHCS
Mesia, 3abopoHa momupeHHs iHdopMalii 3 00Ky IOCaZoBUX OCIO JIepKaBHHUX
OpraHiB, OpraHiB MICIIEBOTO CAMOBPSIyBaHHS, MOJITHUYHUX MAPTIii.

Takox nayXke BaXJIMBO, IO OYJb-sKIi OOMEXEHHS CBOOOIM BUpPaKCHHS
NOTJISI/IIB 1 MEpEeKOHaHb, CBOOOIM MOLIUPEHHs, OOMIHY Ta OTpUMaHHs 1HGOpMaIii,
CBOOOJIM JISIIBHOCTI Cy0’€KTIB y cdepl Meia Ta iH., y TOMY YHUCIII BUIBHOTO, Y TOMY
YUCJIl  OpU  NPUMAHATTI  JEPNKABHUMHU  OpraHamMH, OpraHamMd  MICIIEBOTO
CaMOBPSITyBaHHS PIIlIeHb, SKI 3a00pPOHSIOTH a00 OOMEXKYIOTh PO3MOBCIOKEHHS
OyIb-SIKOr0 MeJia Ha TepuTopii YKpaiHu, pillieHb Npo 3yNMUHEHHS, aHYIIOBaHHS abo
BIZIMOBY y BHJauyl JIIEH31, MpO BIAMOBY y peecTpallii cy0’exkta y cdepl mesia,
MOXXYTh OyTH BCTAQHOBJIEHI Ta 3aCTOCOBaHI JIMILIE HA MiJCTaBl 3aKOHY, AKIIO L€ €
HEOOXITHUM Yy JEMOKPAaTHYHOMY CYCHIJIBCTBI, a BIANOBIAHE OOMEXEHHS €
MPONOPLINHUM (HEHAAMIPHUM) 100 MOCTaBieHOI MeTh. OOMEXEHHs 3a3Ha4eHUX
CBOOOJ MOXe 3AIMCHIOBAaTHCS JUIIE B 1HTEpecax HaI[lOHAIbHOI Oe3MmeKH,
TEPUTOPIaATBHOT IIIIICHOCTI ab00 TpOMAJCHKOrO IMOPSAKY 3 METOI0 3aroOiraHHs
3aBOPYIICHHSIM YW 3J0YMHAM, JUIsI OXOPOHHU 37I0POB’S HACEICHHA, IJIA 3aXUCTY
penyraiiii abo TpaB 1HIIUX JIOACH, A 3amo0iraHHs PO3ToJIoNIeHHI0 1HhOpMaIlii,
oJlep>KaHoi KOH(1AEHIIITHO, a00 ISl MIATPUMAHHS aBTOPUTETY 1 HEYINepeIKeHOCTI
npaBocyas. [Ipu BopoBaxeHH1 00OMexeHb y cdepl Mefia AepKaBHI OpraHH, OpraHu
MICIIEBOTO  CaMOBPSIyBaHHS, iX IIOCaJOBI OCOOM 3aCTOCOBYIOTh MPAKTHUKY
€BponeicrKoro cyAy 3 MpaB JIIOAWHUA K Jpkepeno mpaBa (4. 2 cr. 4 3Y «lpo
Meiay).

Inghopmayiiina cknadosa y eitini ma ingopmayivuni givinu. SIxuo memia Oynae
JEMOHCTPYBAaTH HEMpPAaBAMBY, HE MEPEBIPEHY, TOMUIIKOBY 1H(OpPMAIIil0, BOHA MOXE
BUKOPHCTOBYBaTHCh sIK 3aci0 MaHimymsuii abo HaBiThb Tra3lalTiHTy (M1AMIHA
peanbHOCTi). 30KpemMa MiHICTp 3akopaoHHux copaB pd C.B. JlaBpoB Ha
nepeMoBMHaX B TypeudwHi 3asBUB >KypHamictam, mo «Pocis He Hamamama Ha
VYkpainy». PO BBena Ha TepuTopito YKpaiHu CBOI BiiichKa, BOMBa€ MUPHE HACEJICHHS.

I 3 Goky pd 1e Ha3uBaeThCcsi «00OpPOHOI». Take BUKpUBIEHHsS iHdOpMaIi Ta
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CTBOPEHHSI JIHMCHOCTI 3py4HOi /Uit Biaau Bxke omucaHo Jlx. Opyenom. Came Tomy
iH(opMalriitHi BIHHA € TaKUMH HeOe3neyHuMU. [Hpopmarliiiina ckiiagoBa y 3arajibHii
cTparerii BiffHM Ma€ BeNWYe3HE 3HAUEHHS THM [aye Yy CyYaCHHX yMOBax
1H(OpMaIiItHOTO CYCIIJIbCTRA.

Ha nymky H. A. CasinoBoi, «edekTuBHO peamnizoBaHa iH(oOpMarliiiHa
ckmagoBa DIME-arpecii'® 3maTHa 3a0esmednt  (OPMYBaHHS IIOBEJIHKOBOTO
KOHQIIKTY Yy CYCHUIBCTBI, a BIICYTHICTh KOHTP-3aXOJiB  BIJMOBIIHUM
iHbOpMaIlIHHUM BIUIMBAM MOXKE MPHU3BECTH [0 MEPEPOCTaHHS HEHACHIBHUIIBKOTO
MOBEJIHKOBOIO KOH(IIIKTY B arpecuBHuil. CBo€uacHe MOMEPEIKEHHS peaizailii
Mozeneld 1HQOpMalIMHMX BIUIMBIB HA HACEJIEHHS 3 METOW (POpMyBaHHA
IMOBEIIHKOBUX KOH(JTIKTIB MOXXeE 3I1MCHIOBATUCS [UIIXOM peamnizari
BIKTUMOJIOTTYHHUX TPO(PUIAKTHK, y ToMy uucii yepe3 3MI Tta Inurepuer. Taki 3axonu
MalTh TOBHOIO MIPOIO 3HIMATH aKLEHTH, SKI € «HAacCTaHOBaMW» 1H(OpMaIiiiHuX
BIUIMBIB BIJANOBIAHUX arpeciii BIIHOCHO HACEJIEHHS TEPUTOPIi, Ha SKYy CIPSMOBaHA
indopmariiita ck1agoBa (y TOMy YHCI MaHimysis), sk ckiagosa DIME-arpecii»'’.
CBoeyacHuii MoHiTOpuHr 3MI, comianbHUX Mepex, 30Kpema 3a BIJIMOBIIHUMH
XeIITeraMy, ONMUTYBaHHS HACEJCHHS, a TaKOX BIAMOBIIHE pearyBaHHS MOXeE JaTH
MO3UTHBHI PE3yJIbTaTH B IbOMY HAIPSMKY.

Hopmu eBpomeiicbkoro 3akOHOJABCTBA MAalOTh BIAMOBIIHI TOJOXKEHHS,
CIpsIMOBaH1 Ha MPOTHI0 Tepopusmy. Y BepecHi 2017 poky, Komicis onmyOmikyBana
[loBimomnennst IuTepHeT-mpoBaiigepaM Ha TeMmy: «BupaneHHs HE3aKOHHOIO
[HTEpHET KOHTEHTY». SIK MPOAOBKEHHS IOTO TOBIAOMIIEHHS, B OepesHi 2018 poky
Kowmicisa onybiikyBana PekomeHaalio «oa0 3aX0/1iB o0 ePeKTUBHOT poOOTH Ta
O00pOoThOM 3 HE3aKOHHUM KOHTEHTOM B IHTEpHETI», B TOMY YHCIl TE€POPUCTUYHOI
npomaraiau B [HTepHeTri. 3ampomnoHoBanmii PermameHT 1q0maTKOBO 3000B’s3y€

HepxaB UneHiB 3a0e3ne4nTH, 00 X KOMIOETEHTHI OpraHu Oy 34aTHI BTPYyYaTHUCS

' JTunnomaruuni (monituusi) 3axomu (diplomacy — D), inopmaniitni BBy Ta Biitau (information — I),
BIMICHKOBOI arpecii, BKII0Yalo4yH BiiCbKOBE, y T.4. MUPOTBOpYe BTpy4yaHHs (military — M) Ta eKOHOMIYHI TOrpo3u Ta
cankii (economics — E).

'" Caginosa H. A. MojiemoBaHHs IOBEIHKOBOTO KOH(IIKTY sK eneMeHTy cydacHoro DIME-kou}mikTy.
Ingpopmayin i npaso. 3(12). 2014. C. 17-24.
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B [HTEpHET KOHTEHT TEPOPUCTHUYHOrO crpsiMyBaHHs. Kpim Toro, aepxaBu-4lIeHU
3000B’s13aH1 1H(QOpPMYBAaTH Ta CIIBIPAIOBATA OJWH 3 OJHUM, 1 IM IIPOIOHYETHCS
CKOPHUCTATHCS KaHaJlaMU, CTBOPECHUMHU CBPOIOJIOM ISl 3a0€3MEUCHHS 1X CITIBIIPAIIi.
[le Takox Hakianae 3000B’3aHHSI HA MOCTAYalbHUKIB IHTEpHET MOCIYTr 3BITYBaTU
nepea MPaBOOXOPOHHUMHU OpraHaMH BJIaJH, KOJIM BOHHU BHUSBISIOTh KOHTCHT, SIKHM
CTBOPIOE 3arpo3y XKHUTTIO abo Oesmeri. Hapemiri, oHmaiiH-cepBiC MOCTadalbHUKH
3000B’s13aH1 30epiraTd KOHTEHT, KUK BOHM BHAAJAIOTH. Lle QyHKIIIOHYE SK 3aXHCT
BiJl IOMHUJIKOBOTO BHJIAJICHHS Ta 3a0e3Medye MOTeHIIHI JOKa3H, SKi HE BTPAYarOThCS
3 METOI0 TOMNEpPE/HKCHHS, BHSABJICHHS, PO3CIAYBaHHS Ta TMEpeciiyBaHHS
TEPOPUCTUYHUX 3IOUHHIB .

Sk 3a3nauvae, O. M. I'onoBKO, «TOi (pakT, 10 Meia-BIUIUB 3BEPTAETHCA 0
EMOIIIITHOT0, @ HE JI0 PaIllOHAIBHOTO CBITOCIPUNHSATTS, CTBOPIOE 3HAYHI MEPETIOHU
JUIsL HocaikeHHs nporo siBumia. llle Outemie cutyanis 3 aHamizoMm iHGopMariiiHoi
BIKTUMI3allll YCKIJIQJIHFOETHCS BHACHIJIOK JATEHTHOI BIKTUMHOCTI JaHOTO SIBHUIIIA,
OCKUTbKM MOTO HACHIIKM MOXJIMBO TEpeN0ayuTH TUIBKM Ha €Tarl, KOJU IpoIec
BIKTUMIi3allil B’ke 0€3MOCepeHBO /i€ Ha CBOIX >1<epTB»19. ToOTO HEMOKIIMBO BUSIBUTHU
el BIUTMB Ha PiBHI JYMOK KOHKPETHHUX JIIOJIEH, iX peakiliii Ha Taky iH(opmarliio,
MacmTabu ii MOIIMPEHHS HE B Mepexkl Ta 1H. Tak caMO CKJIaJHO CIPOTHO3YBaTU
BILJIUB 3aXO/1B, CIPSIMOBAaHUX Ha MOTIEPEHKEHHS.

BucnoBku. MixHapoaHi cTaHmapTd, 30kpeMa KOHBEHIIS 3 3aXUCTy IpaB
JIFOJIMHU Ta OCHOBOMOJIOXKHUX cB000A 1950 p. Oyna nmpuiiHsATa y BiANOBIIb HA AOCBI]
BiliHH. BOHM 3aBX/I1 € OPIEHTUPOM MPHU BUPIIICHHS TOTO, 110 € CIIPABEUIUBUM, a 10
Hi. Pasom 3 TuMm, BpaxoByrwouu auHaMiyHuUK Xxapaktep KonBeHuii mi mpasa
OTPUMYIOTH HOBi1 CEHCH, HOBI acCIleKTH TJIyMadeHHsS, HOBI BHKJIMKH. barato Takmx
BUKJIMKIB BUHUKAE y 3B’A3KY 3 BiifHOIO. Uepes 11e mocTae MUTaHHS 100 OOMEKEHHS

TaKHUX MpaB Ta NPONOPLINHICTh TAKUX OOMEKEHb.

18 Newsletter. July - December 2020. Issue no. 24,

https://eclan.eu/files/attachments/.2932/ECLAN_Newsletter Issue 24.pdf.
" T'onoBko O. M. Tndopmariitta BikTiMi3awis y Mexia-npocropi. Ingopmayis i npaso. 3(15)/2015. C. 51.
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BcTanoBneHHs KpuUMiHAJIBHOT BIAMOBIIAIBLHOCTI 3a MOLIMPEHHs 1H(opMarii
PO HAIMpAaBIICHHS, MIEpEMIILIEHHS 30p0i, 030pO€HHs Ta 00HOBUX MPUITACIB B YKpaiHy,
pyX, mepemimieHHs abo po3MimieHHs 30poitHux Cun YKpaiHu UM 1HIINX YTBOPEHHUX
BIIMOBITHO /IO 3aKOHIB YKpaiHu BiMCbKOBUX (OpMyBaHb, BUYMHEHE B YMOBax
BOEHHOTO a00  Haa3BMYaHOTO CTaHy BUIJIAJAE  LIJIKOM  BHUIIPaBIAHUM,
IPOMOPIIIHHUM Ta JOIMUTEHUM KPOKOM 3 TOUKH 30py OC3IEKH.

[HpopmartiiiHi TeXHONOTil MOXYTh BHKOPHUCTOBYBATHUCH SIK IS BUMHCHHSI
KPUMIHAIBHUX TMPABOMOPYIIEHb, B TOMY YHCHII TOB’S3aHUX 3 TEPOPU3MOM Ta
MPOIaraHjio BIMHHU TaK 1 MPOTUIIT 3TOYMHHOCTI. 30KpeMa BiJIMOBI/IHI IHCTPYMEHTH
PO3pO0IEHO €BPOIEUCHKUM 3aKOHOAABCTBOM. Lli IHCTpyMEHTH MOXYTh NOPYIIYBATH
JesiKl TpaBa JIIOJIMHU, 30KpeMa I1ie crocyeTbes cT. 10 Ta cr. 8§ KonBenmii. Ane B
yMOBaXxX BIMHU Takl MOCTYINKH Y CBOOOJIl € MPUMHITHOIO IIHOK JIJIsi 3a0e3MeueHHs

Oe3meKu.

Cnucok BUKOPUCTAHMX JIAKepeJ

1. bapanoB O.A. HampsmMu NepCHeKTUBHUX JOCHIDKEHb Yy Tally3i
iH(dopmariiinoro npasa. Ilnghopmayia i npaso. 2016. Bum. 2(17). C. 15-31.

2. TonoBko O.M. IndopmariitHa BIKTUMI3aAIlIg y MEIi1a-MPOCTOPI.
Inghopmauis i npaso. 2015. Bum. 3(15). C. 49-55.

3. TIpomeupkuii HO.B. KpuminanpHo-mpaBoBa O0XOpOHAa  3aKOHHOI
npodeciiiHoi AisUIbHOCTI y cdepl MArOTOBKH Ta MOIIMPEHHS MacoBOi 1H(OpMAIIii.
Bichux acoyiayii kpuminanvnozeo npasa Ykpainu. 2022. Tom 1. Ne 17. C. 146—-172.

4. €Bporelicbka KOHBEHLISI NP0 TPAHCKOPJOHHE Teie0ayeHHs: Big 9
BepecHs 1998 p. URL: https://zakon.rada.gov.ua/laws/show/994 444#Text.

5. Kapuescekuii M. B. KpuminansHo-mpaBoBa 0XOpoHa 1H(QOpMaLiiHOi
oesnexku Ykpainu: aproped. auc. ... a-pa wopui. Hayk: 12.00.08. Kuis, 2013. 36 c.

6. Makcumenko [O.€. Teoperuko-npaBoBi 3acaaud 3a0e3MeUYCHHS
iHdopmariiinoi 6e3neku YKpaiHu: auc. ... kKaua. opua. Hayk: 12.00.01. Kuis, 2007.
236 c.

7. MoBuan P.O. Amnami3 KpUMIHAJIBHO-TIPABOBOI  HOBEIW  TPO
HECAaHKI[IOHOBAaHE TIOIIMPEHHS BIMChKOBO 3Hauymoi iHdopmarii (ct. 114-2
KpuminanbHoro kojaekcy Ykpainu). FOpuouunuil HayKoeull enekmpOoHHULL HCYPHAL.
Ne 4.2022. C. 326-330.

8. Ilonomapenko IO.A. OcHOBHI BHUKIMKH, W10 TMOCTaId TEepes
KPUMIHAJIbHUM TMPaBOM YKpaiHU 3 MOYATKOM IIHMpOKOMaciTabHOi (a3u BiiiHH, Ta
BIIMOBIZI 3aKOHOAABIS Ha HUX. KpumiHanbHO-npasosi 6i0nosioi Ha BUKIUKU

66



Bicauk Acounianii kpuMiHaJbHOrO nmpasa Ykpainm, 2023, Ne 1(19)

B0CHH020 cmaHy 8 YKpaiui: Matepiaii MDKHAp. HayK. KoH(]., M. XapkiB, 5 Tpas.
2022 p. /ynopsn. Ta 3ar. pen.: FO. B. baymnin, FO. A. [lonomapenko; Hai. ropua. yH-T
iM. SpocmaBa Myaporo; Ham. mk. cynniB Ykpaiam; ['poman. opr. «Bceykp. acorl.
KpuMiH. npaBa»; HJ/II BuB4. nmpoGiem 3104nHHOCTI iM. akaj. B. B. Crammuca. Xapkis:
[IpaBo, 2022. C. 18-34.

9. Ilpo menia: 3akon Ykpainu Big 13 rpyans 2022 p. Ne 2849-1X. URL:
https://zakon.rada.gov.ua/laws/show/2849-20#Text.

10. Ilpotumis 3moumHamM y cdepi BHUKOPUCTaHHA 1H(OPMALIHHUAX
TEXHOJIOT1H: 1HTETp. HaBY.-MpakT. 1mocid. / [M. B. KapueBchkuii Ta iH.]; 3a pen. a-pa
fopul. Hayk, npod. M. B. KapueBcbkoro; Jlyran. aep». yH-T BHYTp. CIpaB iM.
E. O. Hinopenka. Xapkis: [IpaBo, 2019. 186 c.

11. Pagytauit O. E. Tlonsrrs Ta o3Haku iHpopMaliifHOi arpecii Ha
3aKOHOJIJaBUOMY pIBHI B KpPUMIHAJIBHO-NIPABOBiN cdepl. [ngopmayia i npaso.
Ne 2(14). 2015. C. 58-63.

12. CasinoBa H.A. MogentoBaHHs MOBEIIHKOBOIO KOHQIIKTY SIK
enemeHTy cydyacHoro DIME-kouduikry. Ingpopmayis i npaso. 3(12). 2014. C. 17-24.

13. Cipuk npotu Ykpainu: crpaBa €BpONECHKOrO Cyay 3 MpaB JIIOJAUHH
BiJl 31 Oepesns 2011 p- 3asBa No 6428/07 €CILI
http://nsj.gov.ua/tiles/15227637598.%D0%A1%D1%96%D1%80%D0%B&8%D0%B
A%20%D0%BF%D1%80%D0%BE%D1%82%D0%B8%20%D0%A3%D0%BA%
D1%80%D0%B0%D1%97%D0%BD%D0%B8.pdf.

14. VYxanoBa H. C. IlpoGnemu mpoTuali HEraTUBHUM 1H(POPMALIHHUM
BIUTMBAM Ta 3aXUCTy 1H(MOpMaIliiiHOT O€3NeKH JTIOMHU 1 CyCHUIbCTBA: MOHOTpadis /
H. C. Yxanosa; 3a 3ar. pen. B. [lununuyka. KuiB-Oneca: ®@enikc, 2022. 120 c.

15. IlIBunka mpotn YKpainu: crpaBa €BpONEMChKOro cyay 3 IpaB JIFOAUHU
BIJI 30 JKOBTHSI 2014 p-, 3asiBa No 17888/12. URL:
https://zakon.rada.gov.ua/laws/show/974 a40#Text.

16. Newsletter. July —  December 2020. Issue no. 24.
https://eclan.eu/files/attachments/.2932/ECLAN_Newsletter Issue 24.pdf.

REFERENCES

1. Baranov, O.A. (2016). Napryamy perspektyvnykh doslidzhen’ u haluzi
informatsiynoho prava. Informatsiya i pravo. 2(17), 15-31 [in Ukrainian].

2. Holovko, O.M. (2015). Informatsiyna viktymizatsiya u media-prostori.
Informatsiya i pravo. Vyp. 3(15). S. 49-55 [In Ukrainian].

3. Grodetskiy, Yu.V. (2022). Kryminal'no-pravova okhorona zakonnoyi
profesiynoyi diyal'nosti u sferi pidhotovky ta poshyrennya masovoyi informatsiyi.
Visnyk asotsiatsiyi kryminal'noho prava Ukrayiny, vol. 1, No 17, 146—172 [in
Ukrainian].

4. Yevropeyska konventsiya pro transkordonne telebachennya vid 9
veresnya 1998 r. URL: https://zakon.rada.gov.ua/laws/show/994 444#Text [in
Ukrainian].

67


https://zakon.rada.gov.ua/laws/show/974_a40#Text
https://zakon.rada.gov.ua/laws/show/994_444#Text

Bicauk Acounianii kpuMiHaJbHOrO nmpasa Ykpainm, 2023, Ne 1(19)

5. Karchevskyy, M.V. (2013). Kryminal'no-pravova  okhorona
informatsiynoyi bezpeky Ukrayiny. Doctor thesis. Kyiv [in Ukrainian].

6. Maksymenko,  Yu.Ye. (2007). Teoretyko-pravovi  zasady
zabezpechennya informatsiynoyi bezpeky Ukrayiny. PhD thesis. Kyiv [in
Ukrainian].

7. Movchan, R.O. (2022). Analiz kryminal'no-pravovoyi novely pro
nesanktsionovane poshyrennya viys'’kovo znachushchoyi informatsiyi (st. 114-2
Kryminal'noho kodeksu Ukrayiny). Yurydychnyy naukovyy elektronnyy zhurnal, 4,
326330 [in Ukrainian].

8. Ponomarenko, Yu.A. (2022). Osnovni vyklyky, shcho postaly pered
kryminal'nym pravom Ukrayiny z pochatkom shyrokomasshtabnoyi fazy viyny, ta
vidpovidi zakonodavtsya na nykh. Kryminal'no-pravovi vidpovidi na vyklyky
voyennoho stanu v Ukrayini: materialy mizhnar. nauk. konf., m. Kharkiv, 5 trav.
2022 r. /uporyad. ta zah. red.: YU. V. Baulin, YU. A. Ponomarenko; Nats. yuryd.
un-t im. Yaroslava Mudroho; Nats. shk. suddiv Ukrayiny; Hromad. orh. «Vseukr.
asots. krymin. prava»; NDI vyvch. problem zlochynnosti im. akad. V. V. Stashysa.
Kharkiv: Pravo [in Ukrainian].

9. Pro media: Zakon Ukrayiny vid 13 hrudnya 2022 r. Ne 2849-IX. (2022).
URL: https://zakon.rada.gov.ua/laws/show/2849-20#Text [in Ukrainian].

10. Protydiya zlochynam u sferi vykorystannya informatsiynykh
tekhnolohiy (2019). [M. V. Karchevs'kyy ta in.]; za red. d-ra yuryd. nauk, prof.
M. V. Karchevskoho; Luhan. derzh. un-t vnutr. sprav im. E. O. Didorenka. Kharkiv:
Pravo [in Ukrainian].

11. Radutnyy, O.E. (2015). Ponyattya ta oznaky informatsiynoyi ahresiyi
na zakonodavchomu rivni v kryminal'no-pravoviy sferi. Informatsiya i pravo.
Ne 2(14). S. 58-63 [in Ukrainian].

12. Savinova, N.A. (2014). Modelyuvannya povedinkovoho konfliktu yak
elementu suchasnoho DIME-konfliktu. Informatsiya i pravo, 3(12), 17-24 [in
Ukrainian].

13. Siryk proty Ukrayiny: sprava Yevropeys'koho sudu z prav lyudyny vid
31 bereznya 2011 r., zayava No 6428/07 YESPL
http://nsj.gov.ua/files/15227637598.%D0%A1%D1%96%D1%80%D0%B8%D0%
BA%20%D0%BF%D1%80%D0%BE%D1%82%D0%B8%20%D0%A3%D0%BA
%D1%80%D0%B0%D1%97%D0%BD%D0%B8.pdf [in Ukrainian].

14. Ukhanova, N.S. (2022). Problemy protydiyi nehatyvnym
informatsiynym vplyvam ta zakhystu informatsiynoyi bezpeky lyudyny i suspil’stva
/ za zah. red. V. Pylypchuka. Kyiv-Odesa: Feniks [in Ukrainian].

15. Shvydka proty Ukrayiny: sprava Yevropeys'koho sudu z prav lyudyny
vid 30 zhovtnya 2014 r., zayava Ne 17888/12. URL:
https://zakon.rada.gov.ua/laws/show/974 a40#Text [in Ukrainian].

16. Newsletter. July — December (2020). Issue no. 24. URL:
https://eclan.eu/files/attachments/.2932/ECLAN_Newsletter Issue 24.pdf [in
English].

68


https://zakon.rada.gov.ua/laws/show/2849-20#Text
http://nsj.gov.ua/files/15227637598.%D0%A1%D1%96%D1%80%D0%B8%D0%BA%20%D0%BF%D1%80%D0%BE%D1%82%D0%B8%20%D0%A3%D0%BA%D1%80%D0%B0%D1%97%D0%BD%D0%B8.pdf
http://nsj.gov.ua/files/15227637598.%D0%A1%D1%96%D1%80%D0%B8%D0%BA%20%D0%BF%D1%80%D0%BE%D1%82%D0%B8%20%D0%A3%D0%BA%D1%80%D0%B0%D1%97%D0%BD%D0%B8.pdf
http://nsj.gov.ua/files/15227637598.%D0%A1%D1%96%D1%80%D0%B8%D0%BA%20%D0%BF%D1%80%D0%BE%D1%82%D0%B8%20%D0%A3%D0%BA%D1%80%D0%B0%D1%97%D0%BD%D0%B8.pdf
https://zakon.rada.gov.ua/laws/show/974_a40#Text

Bicauk Acounianii kpuMiHaJbHOrO nmpasa Ykpainm, 2023, Ne 1(19)

Timofeeva L. Yu. Proportionality of restrictions on the dissemination of
information in the conditions of the military regime.

The article analyzes the issue of proportionality of the limitation of the
dissemination of information in the conditions of the military regime. The
Constitution of Ukraine and international documents provide for fundamental rights
that require protection. Criminal law provides such protection by providing for
criminal liability for violations of fundamental rights. At the same time, the
realization of some rights has peculiarities and limitations due to the conditions of
the military regime. In particular, the constitutional right to freedom of thought and
speech, to the free expression of one's views and beliefs (Article 34 of the
Constitution of Ukraine), as well as the right to freedom of expression, provided for
in Art. 10 Convention on the Protection of Rights and Fundamental Freedoms of
1950.

Proportionality of establishing criminal liability for dissemination of
information about sending, moving weapons, armaments and military supplies to
Ukraine, movement, movement or placement of the Armed Forces of Ukraine or other
military formations formed in accordance with the laws of Ukraine, committed in
conditions of war or a state of emergency from the point of view of security.

It has been established that the information component in war occupies a
significant part, especially in the modern conditions of the information society. If the
media will show false, unverified, erroneous information, it can be used as a means
of manipulation. That is why information wars are so dangerous.

Last but not least information technologies can be used both to commit
criminal offenses, including those related to terrorism and war propaganda, and to
combat crime. In particular, the relevant instruments were developed by European
legislation. These instruments may violate some human rights, in particular Articles
10 and 8 of the Convention. It is substantiated that in the conditions of war, such
concessions in freedom are an acceptable price for ensuring security.

Key words: freedom of speech, expression of views, unauthorized
dissemination of information, information warfare, proportionality, practice of the
ECtHR.
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YK 343.54 O. B. 3aiiues,
KaH/. IOpHJI. HayK, TOLICHT,
DOI: https://doi.org/10.21564/2311- JIOLIEHT Kadeapu KpUMiHAIBHOTO IIpaBa
9640.2023.19.281115 HarionansHOT0 I0pUIUYHOTO
yHIBEpCUTETY iMeH1 SIpociaBa
Myaporo;
B. P. ®dijginenko,
TOKTOpKa ¢imocodii

HPOBJIEMI/I"KBAJII(I)IKAIIIi 3JIOYUHY, HEPEJTBAYEHOI'O CT. 166
KK YKPAIHH, Y PIIEHHAX CYY KACAIIIMHOI IHCTAHIII

0608’30k no 0020y dimetl [ 0cib, WO00 AKUX BCMAHOBNEHO ONIKY I
NIKIYB8AHHSA, NOKIAOAEMbCS HA Oamvkie (0cib, wo ix 3aMiHIOIOMb), ONIKVHIB
(nik1yeanvHuKie). Y mot oice 4ac 64YUHEHHS 310YUHY Y 6UOT HEeBUKOHAHMA YUX
0008’A3Ki6 € 0ocmamubo nowupenum asuuwjem 6 Yxpaiui. [[na ecmanoenenus
O3HAK Yb020 37104UHY 0008 SA3KOBUM € 6CINAHOBNEHHS 31ICHOCMI OISIHHSA | HACANHSL
MANCKUX HACAIOKIB, AKI € pe3yibmamom 0e30i1bHOCmI 8I0N08I0ANbHUX OCIO.
OoHak, 03HaKu 31ICHOCMI | KOHKPEmHI 8UOU HACTIOKIB Y 3aKOHI He 8CMAHOBIIEHO, iX
HAS8HICMb YU BIOCYMHICb VY KOHCHOMY KOHKDEMHOM) 8UNAOKY 8CHAHOBIIOEMbC
cnioyum,  npoxypopom  ma  cyoom. ILle  cnpuuununo  pizHi  nioxoou

Y NPago3acmocy8anti,  Wo  CYNPOBOOINCYEMbCA  CYMMEBUMU — NOMUTKAMU
Y Keanighikayii AK HA NOYAMKY KPUMIHALHO20 NPOBAONCEHHS, MAK | NOOATbUIO2O
PO3CNIOYBAHHSL.

Cmamms micmums KpumuyHe OCMUCTIEHHSI HNpABO8UX BUCHOBKIB, WO
micmamocs Yy pilenHsx cyoy kacayitnoi incmanyii (Buwoeo cneyianizosamnozo
cyoy Vkpainu 3 pozenady yusineHux i KpumiHaiehux cnpas, Bepxosenoco Cyoy
Ykpainu, Bepxosnoco Cyody), siki cmocyromucs K8aniikayii 31iCH020 HeBUKOHAHHS
0008’43Ki6 no 002140y 3a OUmMuHol abo 3a 0cobow, Wooo SAKOI 8CMAHOBIEHA
onika 4u niKIY8aHHsA. 3 Ypaxy8awHsIM OOKMPUHU KPUMIHAILHO20 Npasa i
npaso3acmoCco8HOi  NPAKMUKU — BUCIOBIEHO  A8MOpCbKe  OaueHHs U000
00IPYHMOBAHOCMI YUX BUCHOBKIG 1 IX 3HAUEHHS NiO 4ac 30IUCHEHHS KPUMIHAILHO-
npasosoi Keanigikayii yboeo 310YUHY.

Knwuosi cnosa: Hesuxonanms 0008°a3ki6 no 002110y 3a OUMUHOIO,
Bepxosnuii Cyo, KPUMIHATbHA 8i0N06I0AIbLHICID, KDUMIHAIbHI
NPABONOPYUEHHS NPOMU  BUOOPYUX, MPYOOBUX MA [HWUX OCOOUCMUX Npad |
680000 NHOOUHU | 2POMAOSHUHA.

JiTi 1 ocoOu, 1010 SKO1 BCTAHOBJIEHA OIliKa YU MIKJIyBaHHS, € OJHUMHU 13
HaWOUIBII COLIATIBHO 3aXUIIEHUX BEPCTB HAcCEJEHHS y 0araThox Aep)kaBax CBITY.

OxopoHa iX TMpaB HOPMAaTHBHO pErIaMeHTOBaHA Ha PIBHI MIDKHAPOIHUX
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JIOKYMEHTIB, KOHCTUTYIIIH, 3aK0HIB. OOOB’ 30K MO iX AOMISIAY MOKJIAIA€ThCA Ha
0aTbKiB 200 0ci0, 10 iX 3aMIHIOIOTh, OMIKYHIB (MIKIYBaJIbHUKIB). Y TOM ke yac
HEBUKOHAHHS IIUX 000B’S3KiB € JOCTATHHO MOIIMPEHUM siBUIeM B YkpaiHi. Tak, y
2003 p. 3apeectpoBaHo 542 3moumHu 3a cT. 166 KK Vkpainu «3micHe
HEBUKOHAHHS OOOB’S3KIB IO JOTJSAY 3a IUTHHOIO ab0 3a 0Co000, MOM0 SKOI
BCTAHOBJICHA OIliKa 4YM MIKITyBaHH», y 2004 p. — 709, y 2005 p. — 749, y 2006 p. —
746, y 2007 p. — 750, y 2008 p. — 841, y 2009 p. — 898, y 2010 p. — 967,
y 2011 p.— 757,y 2012 p. — 755; y 2013 p. — 262, y 2014 p. — 182, y 2015 p. —
172,y 2016 p. — 185; 2017 p. — 155; 2018 p. — 163; 2019 p. — 160; 2020 p. — 136;
2021 p. — 134; 2022 — 86'.

OpHak, KUIBKICTh 3aCy/KEHUX 3a BUMHEHHS I[bOTO 3JI0YMHY 3HAYHO
MmeHie: y 2014 p. — 69,y 2015 p. — 43,y 2016 p. — 30, y 2017 p. — 25, y 2018 p. —
22,y2019 p.—15,y2020 p. — 16,y 2021 p. — 14; 2022 —15°,

Hapenena odeBugHa Pi3HUIS MK KUIBKICTIO KPUMIHAJIBHUX IPOBAKEHb
Ta KUIBKICTIO 3aCy/UKEHHMX NOTpeOye MosicHEeHHS. [l O3HaK LbOro 3JI0YHHY
000B’SI3KOBUM € BCTAHOBJICHHS 3JIICHOCTI IISHHS 1 TSDKKUX HACHIIKIB, SIK1 HACTAIN
y pe3ynbTaTi 0e3aisIbHOCTI 0aThKIB 200 0ci0, o iX 3aMmiHTh. OHAK, yepes Te,
10 O3HAaKM 3JIICHOCTI 1 BUAM HACIIIKIB Yy 3aKOHI BIJICYTHI, IPaBO3acTOCyBay
y KO)KHOMY KOHKPETHOMY BHUIIQJKy BCTaHOBIIOE iX CaMOCTIHHO. BiamosiaHo,
CIIOCTEPITalOThCS PI3HI MIAXOMHU, M0 CYMPOBOKYETHCS CYTTEBUMHU TOMMIKAMHU
y KBaJi(ikamii K Ha MOYATKy KPUMIHAJIBHOTO MPOBAKEHHS, TAK 1 MOAANIBIIOTO
PO3CIIITyBaHHS.

B acnekTi mocTtaBiieHOi MpoOieMHU 3aCIyrOBYIOTh Ha yBary pillleHHS Cyay
KacauiitHoi iHcTaHii. lle mosicHIOeThCsA, Tepil 3a Bce, iX 3HAYEHHsM y cdepl

KpUMIHAJIbHOI tocTHii. Tak, BiAMOBiIHO A0 4.4. 5, 6 cT. 13 3akony Ykpainu «IIpo

! €nummii 3BiT PO KpUMiHANBHI NpaBomopymeHHs 3a 2014, 2015, 2016, 2017, 2018, 2019, 2020, 2021,
2022 pp-: odiwiitamit BeO-caiiT I'enepanbHOl IPOKypaTypH VYkpainu. URL:
http://www.gp.gov.ua/ua/stst2011.html?dir id=110381&libid=100820 (nara 3Bepuenns: 06.03.2023).
3BITHICTP IIOJI0 CTaHy 3AIHCHEHHS NPaBOCYIJS MICHEBMMH Ta alelsiHHUMU CylaMH: CyZOoBa
craructika. URL: https://court.gov.ua/inshe/sudova_statystyka/ (nata 3Beprnenns: 06.03.2023).
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CYIOYCTpili i cTaTyc cyamiB»® BHCHOBKH IIOAO 3aCTOCYBAHHS HOPM IIpaBa,
BUKJIaJIeH1 Y noctaHoBax BepxoBHoro Cyny, € 000B’I3KOBUMHU JJIs1 BCIX CyO’€KTIB
BJIQJIHUX TOBHOBAXKEHB, SKI 3aCTOCOBYIOTh y CBOiMl MAiSUIBHOCTI HOPMAaTHBHO-
MPaBOBH aKT, 1[0 MICTUTh BIJMOBIIHY HOPMY IpaBa. [HIII Cyau MpU 3aCTOCYBaHHI
TaKUX HOPM IIpaBa BPaxOBYIOTh BHUCHOBKHM IIIOJI0 3aCTOCYBaHHS HOpPM IIpaBa,
BUKJIAJeHI Yy mnoctaHoBax BepxosHoro Cyapy. Ille Oi1bm1 KOHKpETHO TIpO
000B’s13K0BICTh pilieHb BepxoBHoro Cyay Bkazano y 4. 6. ct. 368 KIIK Ykpainu:
«O0uparoud 1 3aCTOCOBYIOYHM HOpPMY 3aKOHY YKpaiHH MNpo KpUMIHAIbHY
BIJIMOBIJIAJIBHICTG JI0 CYCIUIBHO HEOE3MEUYHUX JISIHb NIPU YXBaJIeHHI BUPOKY, CY]
BpPaxOBY€ BUCHOBKHU OO 3aCTOCYBaHHS BIAMOBIAHMX HOPM IIpaBa, BUKJIAJCHI B
noctaHoBax Bepxosroro Cymay»”.

Xoua y 3aKOHOJABCTBI YKpaiHM BIJACYTHS HOpMa, fKa 3aKpiIlitoe
000B’SI3KOBICTh BpaxyBaHHs CyJaMH MPAaBOBHUX MO3ULIH, BUKIAACHUX y PIIICHHSIX
Buiioro crnerianaizoBaHoro cyay YKpaiHu 3 poO3TJisiay HUBUIBHUX 1 KPUMIHATBHUX
cunpaB  uyun BepxoBHoro Cyay VYkpaiHu, OJHAaK BOHHU HPOAOBKYIOThH
3aCTOCOBYBATUCh CyJaMH pI3HUX 1HCTaHIH, 1 BepxoBuum Cyaom y ToMy yucii.
Buknanene oOOIpyHTOBYyE BHBUEHHS pIllIEHb KacalliiHOTO Cyay 3 TUTaHb
kBamidikamii 37m0unHy, mependadeHoro cr. 166 KK Vkpainu, sk BaXJIUBHUX
OPIEHTHUPIB TPABO3aCTOCOBHOI MPAKTUKH.

[lepm 3a Bce, cmig 3ayBakKUTH, IO KOHCTPYKI[S CKJIaay 3JICHOTO
HEBUKOHAHHS OOOB’SI3KIB MO JOMISIAY 3a AUTHHOK abo0 3a 0co00r0, II0J0 SIKOi
BCTAHOBJICHA OITIKa YM MIKIYBaHHS (J1ail 32 TEKCTOM — IiIOMIYHUMHU), TOB’A3Yy€
MOMEHT 3aKIHYEHHsS 3JI0YMHY 13 HACTaHHSAM TSDKKMX HacHiAkiB. Sk Bxe
3a3HayvajoCh BUIIE, Y TEKCTI 3aKOHY HE KOHKPETHU30BAaHO BUIH THKKUX HACTIJKIB.

[le TOHATTS  BIAHOCUTBHCS 10  OIIHOYHUX, TOOTO  XapaKTEePU3YETHCS

? TIpo cynoyerpiit i cratyc cymuis: 3akon Ykpainu Bix 02.06.2016 p. Ne 1402-VIIL. Bidomocmi Bepxosnoi
Paou Vkpainu. 2016. Ne 31. Ct. 545.

* Kpuminaneuuii mponecyanbuuii komexc Ykpainm: 3akoH Ykpaimu Bim 13.04.2012 p. Ne 4651-VL
Bioomocmi Bepxoenoi Paou Yrpainu. 2013. Ne 9—10. Ne 11-12. Ne 13. Cr. 88.
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HEBH3HAYCHICTIO, BiACYTHICTIO OJHO3HAYHMX, YiTKHX, CYBOPO (iKCOBAHHX O3HAK
3MICT SIKOTO BCTAHOBJIIOETHCS CYO’€KTOM IMPaBO3aCTOCYBaHHS, & HE HOPMATHUBHO-
MIPaBOBUM aKTOM.

OnmHuM 13 CHIPHUX Y JOKTPUHI € TUTAHHS BU3HAHHS TSHKKUM HACIIIKOM
3nounHy, nepeadadeHoro ct. 166 KK Ykpainu, BunHeHHS 000010 KpUMiHAIBHUX
npaBonopyuienb. 3okpema, I1. II. Augpymko ta I. I. JIuTBUH BBa)karoTh, 11O 10
HUX BIJHOCUTBHCS BUMHEHHS «...CYCHIJIBHO HEOE3MEYHUX, 30KpeMa, 3JI0YMHHUX
misEb...»°. Ipu mpomy, M. 1. MeNbHHK yTOYHIOE, IO L€ TaKi CYCIiIBHO
HeOe3MeyH1 MisIHHS, «...5Kl MPU3BEJH A0 CMEPTI 1HIINX 0Ci0, 3am0AisTHHS 1ICTOTHOT
IIKOJM iX 3/I0pOB’I0 260 MOTAIIM 3a COGOI0 BENHMKI MaTepiaibHi 30MTKH...» , a
M. K. T'auetneB, O. M. Torin, M. B. Ma3yp BKa3ylOTb Ha BUMHEHHS TSIKKHX
3JI0YHHIB, BHACIIIZOK YOT0 OYJI0 3aMOMISHO 3HAYHY IIKOIY .

VY cdepi npaBo3acTocyBaHHS TaKOXK 1HOJ1 JOTPUMYIOTHCS IILOTO MIIXOY,
Ipo WO CBIAYaTh Mareplajd TYYHOrO0 KPUMIHAJIBHOTO MpOBa/KeHHA. Tak, 3a
oOctaBuHamu crpaBu 26 x0oBTHs 2021 poky B pailioHI mepexpecTsi MPOCHEKTY
["arapina Ta Bymuui Opecbkoi B M. XapKOB1 BIAOYJIOCHh 3ITKHEHHS aBTOMOOLISA
«Chevrolet Aveoy, sikuMm KepyBaB S58-piuHHI 4OJOBIK, Ta aBTOMOOUIs «Infiniti»
i KepyBaHHSM 16-piuHOrO BOAIS, SIKUA pyxaBCcd Ha YEPBOHUU CHUTHAI
ceitiioopa. BHacniok aBapii Boaiit aBroMo0Oiins «Chevrolet Aveo» 3aruHyB Ha
micii. Tpoe macaxupiB «Infiniti» oTpumanu TijmecH1 ymkomkeHHs. JlocynoBum
PO3CIHiIyBaHHIM BCTaHOBJIEHO, 110 3 uctonana 2019 poky no xoBteHb 2021 poky
HETOBHOJIITHIM  XJIONELIb ~TaKOXX BYMHMB HHM3KY aJMIHICTpAaTUBHUX Ta
KPUMIHAJIbHUX ~ TIPAaBOMOPYIIEHb.  YXBAJIOK CyAy JO  HEMOBHOJITHHOTO

3aCTOCOBAaHO MPUMYCOBI 3aX0JId BUXOBHOT'O XapakTepy Ta MEpeAaHo MiJ Harjsiy

> [TaroB M. I. BuGpani HaykoBi mparii 3 mpo6iem npasosunasersa / ynopsia. H. O. T'yroposa, FO. I1. J[3106a.
Kuis: In FOpe, 2010. C. 219-220.

¢ HaykoBo-npakTuanmii koMenTap 10 Kpuminansroro xogexcy Vipainn / Bign. pea. C. C. Suenxo. 4-te
BH., lepepobi. ta gomoBH. Kuis: A.C.K., 2005. C. 306; JluteuH I. I. O0’eKTHBHI 03HAKH 3]IiICHOTO HEBUKOHAHHS
000B’SI3KIB 10 JOTIIAY 3a AMTHHOIO abo 3a 0co0or0, MOA0 SKOI BCTAHOBJIEHA OIiKa YW MIKIyBaHHS. Haykoeuil
Bicnux nybaiunozo ma npueamnozo npasa. 2016. Bumn. 6. T. 2. C. 112.

7 HaykoBo-npakTuunuii komentap KpuminamepHOro komekcy Ykpaimu / 3a pex. M. 1. MenbHuxa,
M. 1. XaBpoHntoka. 11-te Bua., nepepo0ur. ta qonos. Kuis: BJ] «/lakop», 2019. C. 533.

¥ Kpuminansre npaso (OcobiuBa yactuua): migpydsuk / 3a pen. O. O. dymoposa, €. O. [TucbMEHCHKOTO.
2-re Bua. Kuis: «B/] «/lakop», 2013. C. 193.
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Matepl 0 AOCSATHEHHS HUM MOBHOMITTA. [IpoTe, HE BUKOHYIOUM BHUMOTH CY.Y,
MaTl CHCTEMAaTHMYHO BHUIK/Kalla 3a KOPJOH, 4Yepe3 W0 CHH 3aldiuaBcs 0e3
Harmsgy. SIk Hacmigok, marepi Ta 6aTbKy 16-piuHOTO BOIS, MOBIIOMIJICHO MPO
ni03py 3a PaKkToM 3J1ICHOTO HEBUKOHAHHSI BCTAHOBJIEHUX 3aKOHOM O0OB’SI3KIB IO
JOTTISITY 33 AUTHHOIO, IO CIPHYMHMIIO TSAKKi HACIIIKH .

3 OTO MPUBOJY 3aCIYrOBY€E Ha yBary HaCTYIHHUM MPaBOBUN BUCHOBOK CYIY
KacaiiitHoi iHcTaniii. CynoBa nanara y KpuMiHaibHUX cripaBax BepxosHoro Cyny
Ykpainu y cBoiii yxsaui Big 15 mororo 2005 poky'’ copMyiioBaa HO3HLII0, 110
BUUHEHHSI OUMUHOIO 3N0YUHIE (3a Mamepiaiamu cnpasu — KiibKa KpaJii>KOK 4y>K0To
MaiiHa) He MOJMCHA BU3HABAMU MANCKUMU HACTIOKAMU 31iCHO20 HEBUKOHAHHS
0008 ’43Ki6 no 002140y 3a OUMUHOW. APTryMEHTallisl CYJly CIPABEJINBO TMOJSATAE Y
BIJICYTHOCTI 0€3M0CepeIHROT0 MPUUMHHOTO 3B’ SI3KY Y TaKUX BUMAIKaX. Takox cys
3ayBaXWB, IO HE € THKKAM HACHTIJIKOM 3aCy/)KCHHS HEMOBHONITHHOTO O
1Mo30aBJCHHSI BOJII 332 BYMHEHHM HUM 3JI0YMH. Y I[bOMY BHUIAAKYy BOHO OYIO
HACJIJIKOM BUYMHEHHSI YMUCHUX 3JI0OYMHIB CaMe HUM, a HE 3JI0YMHHO1 O€3/1sSIIbHOCTI
Horo 0aTbKiB.

VY Toii xe yac kBamiikaiis Moxe OyTH 3MiHEHA y BHUIIAJIKY, SKIIO Oyze
BCTAHOBJIEHO, IO camMe€ OaThbKU CHPHUSUIM HEMOBHONITHBOMY CHHY Y BUYMHEHHI
3JIOYHMHIB YU BTATHYJIM MOTO Y 3JIOYMHHY JISIbHICTh, OPTaHU JIOCYJIOBOTO CIIACTBA
Ta TPOKYypop Maiu O MIACTaBU MJiA TPUTATHEHHS 1X JI0 KPUMIHAIBHOT
BIIMOBIJAIBHOCTI $IK CIIBYYaCHHMKIB BYMHEHHSI BIJIMOBIIHMX 3JIOYMHIB abo0 3a
cT. 304 KK VYkpaiau. lleii BUCHOBOK OUYEBHIHO Ma€ 3B'SI30K 13 a03. 2 m. 8

[TocranoBu Ilnenymy BepxoBHoro Cyny VYkpainu «lIpo 3acTtocyBanHs cygamu

HeBukonanHs 000B’S3KiB MO JAOTISIAy 3a JAWTHHOIO — TOBIOMJIGHO IIpO Migo3py OaThkam
HETIOBHOJIITHBOT'0, SIKOTO CyIUTUMYTh 3a cMeptenbHy JATII na np. [arapina. Xapkisceka obnacna npoxkypamypa. 18
mororo 2022 p. URL: https://www.facebook.com/prokuraturakharkiv/posts/309380431223347 (nara 3BepHEHHS:
06.03.2023).

' yxpama konerii cyanis CyqoBoi namati y KpHMiHAIBHHX crpaBax BepxoBHoro cymy Ykpainm Big 15
mororo 2005 p. (Burar). URL: https://zakon.rada.gov.ua/laws/show/n0050700-05#Text (nara 3BepHEHHS:
06.03.2023).
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3aKOHOJIABCTBA MPO BIAMOBIJAIBHICTh 32 BTATHEHHS HEMOBHONITHIX Yy 3JIOYUHHY
4 iHITYy aHTHTPOMAJICHKY IiSUTBHICTEY .

TakuM 4YWUHOM, TpPH OIHII BYMHEHHS HEMOBHOJITHIM KPUMIHAJIBHOTO
MPaBOMOPYIICHHS, SIK HACHIAKY 3704MHy, nependadeHoro ct. 166 KK VYkpaiunu,
HEOOX1THO TOTPUMYBATHCS MPHUHIIUIY OCOOMCTOTO XapakTepy BiIAMOBINAIbHOCTI,
3a SIKUM JIMIIIE HETIOBHOJNITHIN MIJJIATaTUME KPUMIHAJIbHIHN BIJIITOB1IAIBHOCTI.

VY HaykoBid JiTepaTypl TaKOX BHCIJIOBJICHAa TOYKa 30py, IO OJHHUM 13
HACIAKIB 3JI04MHY, nependoadenoro cr. 166 KK VYkpainm € mopymieHHs mpaBa
JUTAHA Ha OCBITY, Y T. 4. (paKT HEBIABIIYyBaHHS JUTHHOIO 3aKIaay OCBITH. Tak,
I1. II. Apapymko A0 HAcHiKIB IBOTO 3JIOYMHY BKIIOYAE YXUJIEHHS IITE€H BIJ
HABYAHHS .

Koneris cynnis CynoBoi najaTa y KpuMiHaJIbHUX cripaBax BepxoBuoro Cymy
Ykpainu B yxsaii Bin 12 mmmast 2011 p. y crpasi Ne 5-1170xm11" 3ayBaskuna, 1o
X04Ya MaTU HEMOBHOJITHBROTO HE 3aiiMajach MOTO BUXOBAaHHSIM, HE MIKIIyBajach
PO WOTO PO3BUTOK, HE KOHTPOJIOBAJIA X1/ 3700YTTSI HUM OCBITH, aJI€ BpaXOBYIOUH
OLIIHOYHUI XapaKTep MOHATTS TSHKKUX HACIIJIKIB, HE BU3HAB HUMHU CUCTNEMAMUuiHe
HeBI0BIOYBAHHA OUMUHOI 3AHAMb ) WKOTL, U020 Heamecmayilo 3a CbOMUll Kiac,
BUUHEHHS] HUM AOMIHICMPAMUBHUX NPABONOPYULEHb MA 3T0YUHY.

3 mnpuBOAY HABEIEHOI MPaBOBOI TMO3MIII CIiJA BHUCIOBUTU HACTYITHE.
3aKOHO/IaBCTBOM YKpaiHU rapaHTYEThCS MPABO AUTUHU HA 3100YTTS TOMIKUILHOT YU
MOBHOI 3arajgbHOi cepenHboi OcBITH (cT. 53 Kouctutyuii Ykpainu, cr. 19 3akony

VYkpaiau «IIpo oxopony IMTHHCTBA» ' cT. 9 3akony Ykpainu «[Ipo momkiibHy

"' TIpo 3acTocyBaHHS Cygamm 3aKOHOJABCTBA IPO BiANOBIZANBHICTH 3a BTATHEHHS HEMOBHOIITHIX

y 3JIOYMHHY YU iHITYy aHTUTPOMAJCHKY HismbHICTE: [loctanoBa Ilitenymy BepxoBHoro Cyny Ykpainu Bix 27 mortoro
2004 p., Ne 2. URL.: https://zakon.rada.gov.ua/laws/show/v0002700-04#Text (nata 3BepHenHs: 06.03.2023).

> HaykoBo-npakTuanmii komenTap 10 Kpuminaasaoro xogexcy Vipainu / Bimm. pex. C. C. Sluenxo. 4-Te
BUJL., mepepo0ir. Ta nonoBH. Kuis: A.C.K., 2005. C. 306.

* VxBana xonerii cymuip CynoBoi manaté y KpuMiHAIbHHX crpaBax Bepxosroro Cyny Ykpainu Bix
12 mumast 2011 p., cymoBa cmpaBa Ne 5-1170xm11. URL: https://reyestr.court.gov.ua/Review/17316927# (nata
3BepHeHHs: 06.03.2023).

' TIpo oxopony mutuHCTBa: 3aKoH Ykpainu Bix 26.04.2001 p. Ne 2402-II1. Bidomocmi Bepxosnoi Padu
Yxpainu. 2001. Ne 30. Cr. 142.
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ocBiTY» °, cT. 6 3akoHy Ykpainu «IIpo MOBHY 3aralbHy CEpEeIHIO OCBITY» °).
HeoOxiaHicTh 3100yTTS JOMIKUIBHOT OCBITH JJIsi IUTHUHHA OOYMOBJICHA THM, III0 CaMe
y mel mepiof (OpPMYIOTHCS HAABXKIMBI ISl MaWOyTHROTO 3HAHHS, HABUYKH Ta
YMIHHS, 3aKJIQJIa€ThCSl OCHOBA ISl OCOOMCTICHOTO PO3BUTKY NUTUHH. JlocATHEHHs
BIKy 6—7 pOKIB mependadyae MorauOieHe BUBUCHHS Ta YAOCKOHAJIICHHS HaOYTHX Y
mpoleci JOUIKUILHOI OCBITU 3HaHb, YMIHb Ta HAaBUYOK, ()OPMYBaHHS Ta OCBOEHHS
HOBUX. Tak 3a0e3meuyeTbcsl HACTYIHICTh MIXK PIBHSAMH OCBITH 1 O€3MEpepBHICTIO
HABUaHHS, 3arajlbHOTO PO3BUTKY JWTHHUA. TpuBaia Tmay3a, HaOpuKIag, MK
JIOLIKIJTPHOIO Ta TOYaTKOBOIO OCBITOIO, HEOJMIHHO, HETaTMBHO IIO3HAYUTHCS Ha
IHTEJIEKTYaIbHOMY, TICUXOJIOTTYHOMY, HAaBiTh, ICHUXIYHOMY PpO3BUTKY, Ta MOXKE
CHPOBOKYBaTH BIJICTABAHHS, COLIAJbHO-NIENArOriuHy 3aHeA0aHICTh TOWIO. AHami3
CYJOBOI TMPaKTUKWA CBIIYUTH, WO I1HKOJM JUTHHA TM030aBIsJIaCh MOMKIIMBOCTI
30100yTTS OCBITM B3arajii (Koiau OaThbKU HE 3AIMCHWIA JEpXKAaBHY PEECTPALliIo
HApPOUKEHHS TUTHHM' 260 He MOJAIOTh 3asiBY Ul 3apaxyBaHHS A0 3aKIamy').
Hanpuknan, 1o 4-ro kjiacy BoHa B3arajii He BiJ[BilyBajia HaBYaJIbHUM 3aKJIa]1 1 JIUIIE B
11 pokiB po3noyana 3106yBaTh OCBITY' .

V Toit xe wyac, OaTtbkaM abo ocoOaMm, IO X 3aMIHIOIOTh, JO3BOJISETHCS
CaMOCTIMHO OpraHi30BYyBaTH OCBITHIM MpoIiec IITe. 30KpemMa, MOKIIUBE 3100y TTs
K OMIKIJIBHOI, TaK 1 MOBHOI 3arajbHOi CepeAHbOI OCBITH Y CIMEWHIN (IOMalHii)
dopwmi (4. 7 ct. 9 3akony Ykpainu «IIpo ocBity», 4. 5 c1. 9 3akony Ykpainu «lIpo
JOMIKUIbHY OCBITY», 4. 3 ¢T. 4 3akony Ykpainu «IIpo moBHy 3arajibHy CepeaHIo
ocBiTy»). Lle cBigumTh Tpo Te, IO came Mo co0l He3apaxyBaHHS JAWTHHHU IO
HAaBYAJILHOTO 3aKjiaay, IIe He mopyurye ii mpaBo Ha 3100yTTs ocBith. [Ipote,

HaBITh Y CIMEHHIN (opMi, OCBITa Ma€ 3100yBaTUCh 3riJHO 3 BUMoramu bazoBoro

' TIpo nomkineHy oceity: 3akon Ykpaimu Bix 11.07.2001 p. Ne 2628-IIl. Bidomocmi Bepxosnoi Paou
Yxpainu. 2001. Ne 49. Cr. 259.

'® TIpo moBHy 3arameHy cepeamio ocBiTy: 3akoH Ykpaium Bim 16.01.2020 p. Ne 463-IX. Bidomocmi
Bepxoenoi Paou Yxpainu. 2020. Ne 31. Cr. 226.

"7 Bupox IlleBuenkiBchkoro paiionsoro cymy M. UepsiBui Big 12 mumas 2012 p., cymosa chpasa Ne 1-
326/12. URL: https://reyestr.court.gov.ua/Review/25287257 (nara 3sepaenns: 06.03.2023).

' Bupox IMoxinbchkoro paiionroro cyay m. Kuesa Big 6 cepmms 2010 p., cynosa crpasa Ne 1-565/10.
URL: https://reyestr.court.gov.ua/Review/53592287 (nata 3BepHenns: 06.03.2023).

" Bupox Kyii6umescpkoro paiionsoro cyay M. Jlomempka Bin 12 mororo 2014 p., cynoBa crpasa
Ne 259/12275/13-kx. URL: https://reyestr.court.gov.ua/Review/37389092 (nata 3Bepuenns: 06.03.2023).
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KOMIIOHEHTY JOIKUIbHOT ocBiTU (cT. 8 3akoHy VYkpainum «IIpo IOMIKUIBHY
OCBITY»), Jlep’KaBHOro CTaHIapTy MOYaTKOBOI OCBITH, [lep:kaBHOro cTaHmapry
0a30B0Oi cepeaHboi OCBITH Ta Jlep:kaBHOTO cTaHAapTy 06a30BOi 1 MOBHOI 3arajibHOl
CepellHbOi OCBITH. A Ti piBeHb MOBMHEH OyTH HE HUX4YE IUX CTAaHJAPTIB, 3a LIO
HECYTh BIANOBIAANBHICTH O0aThku (4. 7 cT. 9 3akoH Ykpainu «IIpo ocBiTy»).

TakuMm yuHOM, y pas3i 3700yTTS OCBITH y CIMEHHIN ¢dopmi, He3apaxyBaHHS
JUTUHU JI0 3aKJaqy OCBITM HE 3aBJa€ IIKOAU CYCHUIBHUM BIJHOCHMHAM, IO
3a0e3MevyyloTh HOpMajdbHE ICHYBaHHS, 3pOCTaHHS Ta PO3BUTOK AUTHHU. CaMe ToMy
y HaBeJCHOMY IPUKJIa/l HACIIIKOM BU3HAHO HE Te, 110 AUTHHA julie B 11 pokiB
po3nouana 37100yBaTH OCBITY, a T€, IO Y HEl HAsIBHE GIOCMABAHHSA Y NCUXIYHOMY
poseumky™. BimoBigHo, He3apaxyBaHHSA O 3aKIagy OCBITH MOXKE OyTH JIMIIE
OJIHIEIO 3 YMOB, 110 CIIPUSATUMYTh HACTAHHIO TAKOTO HACIIKY, SIK HEBIAMOBIIHICTh
PIBHS IICUXOJIOTTYHOTO PO3BUTKY AUTHHM ii XpPOHOJOTTYHOMY BIKY a00O COLiaJIbHO-
nejaroriyHoi 3aHea6anocti. Hampukian, HEBiBiIyBaHHS JOMIKUIBHOTO 3aKjamy
IPU3BENO J0 TOTO, 110, MPUHILIOBIIN JI0 KON, TUTUHA HE BOJIOA1Ia TUM 00CIToM
3HaHb, HABMYOK Ta YMIHb, fIKI MOBMHHA Oyna matu y 6—7 pOKIB, ii pIBEHb
TCHX{YHOTO PO3BHUTKY HE BiAIOBIfAB BIKOBUM HOpMaM” .

B acniexTi npo6yiieMu BU3HAHHS HeaTeCTallli JUTUHU HACIIKOM IT1JIJIaHOTO
aHaji3y 3JI0YMHY 11KaBOw 1 1H(OPMATHUBHOI € YXBaja KOJerii CyadiB CyJaoBOl
najaTd y KpUMIHAJIBHUX crpaBax Buimoro cmeriamxizoBaHoro cyay YKpainu 3
pO3IJIAly UMBUIBHUX 1 KpUMIHAJIBHUX cipaB Big 16 motoro 2012 poky y crpasi
Ne 5-917xm12*. 3a MaTepiamaMu CIOpaBH MaTH He BHKOHYBAma OOOB’SI3KH IO
JOTJISIAY, SIK€ MPU3BEJIO JI0 TOTO, 10 OJIMH CHH OyB HEaTeCTOBaHUH, a IHIIUH, KpIM
HeaTecTallii, He OTpUMaB JOKYMEHT MpO 3arajibHy CEPEeIHI0 OCBITY Ta BUYHHHB

aJIMIHICTpaTUBHE TIPABOTIOPYIIICHHS.

* Bupok KyitGumeschkoro paitorHoro cyxy M. Jlomempka Bix 12 motoro 2014 p., cymosa crpasa
Ne 259/12275/13-x. URL: https://reyestr.court.gov.ua/Review/37389092 (nata 3Bepuenns: 06.03.2023).

*! Bupoxk IpTuchkoro michkoro cyay Kuicbkoi o6macti i 11 uepsrs 2010 p., cynosa crpasa Ne 1-30/10.
URL: https://reyestr.court.gov.ua/Review/52159031 (nata 3BepHenns: 06.03.2023).

* Vxpana xonerii cynnis CyaoBoi ManaTH y KpUMiHANBHHX CIpaBaX BHIIOro cremianizoBaHoro cymy
YxpaiHu 3 po3risiy NUBIIBHNX 1 KpUMIHANBHUX cripaB Bix 27 mororo 2012 p., cynosa cipasa Ne 5-917xkm12. URL:
https://reyestr.court.gov.ua/Review/21607904 (nata 3Bepuenns: 06.03.2023).

77


https://reyestr.court.gov.ua/Review/21607904
https://reyestr.court.gov.ua/Review/37389092
https://reyestr.court.gov.ua/Review/52159031
https://reyestr.court.gov.ua/Review/21607904

BicHuk Aconianii KpUMiHAJIBHOTO IpaBa YKpainu, 2023, Ne 1(19)

VY upoMmy pillleHHI CyJa KacaliiiHoi 1HCTaHIli BIEpIle HajaB BUCHOBOK
1I0JI0 BU3HAYECHHS TSHKKUX HACIHIJIKIB y CKIJIaJl 3JI04MHY, niependadeHoro cr. 166
KK Vxkpainu, a came: pisni 6uou @izuunoi abo mMopaibHoi wkoou, 3anooiaHoi
HENOBHONIIMHbOMY: PO31A0 300pP08’s, NCUXIUHE 3AXB0PI0BAHHS, IHBANIOHICMY,
camoz2ybcmeo nomepninoco mowjo. BBaxkaemMo, MO el NpPaBOBUN BHCHOBOK
CYTT€BO BIUIMHYB Ha CTAaTUCTUKY MOPYIICHUX KPUMIHAIBHUX MPOBAIKEHb 3a
ct. 166 KK Vkpainu. Ilicas oTpumaHHS OpIEHTHPIB ISl BU3HAYEHHS TSDKKUX
HACJIJIKIB y I[bOMY 3JIOUYMHI KUIBKICTh MpPOBaHKeHb Bnana 3 755 y 2012 poui 110
262y 2013 p., 1 y noganeomy He niepeBuiryBasia 200 mpoBa>KeHb Ha PiK.

3 orysy Ha HaBeJEHE BU3HAUYCHHSI, CYJl HE BU3HAB TSHKKMMM HACHIAKAMU
3JIICHOTO HEBUKOHAHHA MaTIP’I0 TakKuX OOOB’SI3KIB HEOMpUMAHHS OOHIEIO
OUMUHOI0 amecmama Npo NOBHY 3A2AllbHY CepedHI0 0C8imy ma HeoOXiOHicmb
nepeamecmayii ~ Opyeoro  OumuHol0 A TEpeBeleHHd A0 9  Kkiacy
3arajbHOOCBITHROI IIKOJKM. CBOIO TMO3HUIIIO CyJ apryMEHTYBaB THUM, WO A
OTpUMaHHA aTecTary Mpo TOBHY 3arajibHy CEpeAHi0 OCBITY, JUTHHI
PEKOMEHJI0BAaHO OYyJIO MPOJOBKUTU HAaBYAHHS 3a €KCTEPHATHOIO (POPMOKO, a st
NepeBe/IcHHsT Ha HACTYNHUM pIK HaBYaHHS — y BEPECHI JWUTHMHA TMiJIsArana
MOBTOPHOMY PIYHOMY OL[IHIOBAHHIO.

JiticHo, yuHi 4 1 9 kJaciB, 110 HE MAIOTh PE3YJIbTATIB PIYHOTO OL[IHIOBAHHS
3 Oyab-SKHX TPEaMETIB Ta/a0o Jep:kKaBHOI IIJICYMKOBOI aTecTallii, TOBUHHI JI0
MOYaTKy HOBOI'O HABYAJIBHOI'O POKY MPOWTH i€ OLIHIOBaHHS Ta/abo0 aTecTarlito, a
yunsim 11 (12) kmaciB — J03BOJISIETHCS 1€ MPONTH 3a €KCTEPHATHOIO (hOPMOIO
3700yTTs OCBITH . BpaxoByI0UM MOXIIMBICTB SIK IIOBTOPHOTO OLIHIOBAHHS, TAK i
MPOJIOBXKCHHSI HAaBYaHHS, MOXXHA TMOSCHUTH BHCHOBOK CyIy, IO HearecTarlis
JTUTUHU HE 3aBJIa€ MIKOM 1l HOPMAJTHbHOMY ICHYBaHHIO, 3pOCTAHHIO T4 PO3BUTKY.

Oxkpemy yBary ciiJi OpUAUIMTH BiAMEXKYBAaHHIO HEATECTOBAHOCTI JUTHUHU Ta

il memaroriuHiii 3aHenOaHocTi. HearecToBaHICTh O3HA4Ya€ HEBIAMOBIAHICTH PIBHS

* TopsoK TepeBeieH s yUHIB 3aK/Iajy 3aralbHOI CepeHbOi OCBITH HA HACTYHHMil DIk HABYAHHS: 3aTB.
Haka3oM M-Ba ocBiTH 1 Hayku Ykpainu Bix 14.07.2015 p. Ne 762. URL: https://zakon.rada.gov.ua/laws/show/z0924-
15#Text (nata 3BepHeHHs: 06.03.2023).
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3HaHb, YMIHb Ta HABUYOK JUTHHH BCTAHOBJICHHM KpHUTEpisiM olliHIOBaHHS. lle
MOX€ CBIJYUTH TMPO BIACTABaHHSA JUIIE Y OJHIM cdepi KUTTA AUTHHU —
HaBYAJIbHINA. Y TOM K€ Yac, Melaroriyia 3aHe0aHiCTh — MOHATTS OUIBII MIMPOKE.
BoHO MoOke MposBASTUCH, 30KpeMa, 1 y HaBYaHHI, a MOXE€ Bi1IOOpa3UTUCH Ha
30BCIM IHIIMX AacCHeKTaxX XHUTITI — MOpaJIbHOMY, MOOYTOBOMY, COILIaJbHOMY,
€MOIIIITHO-BOJILOBOMY. 3 OJHOTrO OOKY, TPYAHOILNl B OINaHyBaHHI HaBYaJbHOI
nporpamMu 3 OJIHIET NUCUMUIUIIHMA YX€ 3/aTHI TPU3BECTH JI0 HEATECTOBAHOCTI
JTUTUHU, $Ka, BOJHOYAC, BBAKATUMETHCS IIIIKOM PO3BHHYTOIO OCOOMCTICTIO.
Takum yuHOM, 111 0co0a Ie HE € MEeJaroriyHo 3aHen0aHolo. 3 IHIIOTO OOKY,
NEeJarorivHo 3aHen0aHa JUTUHA, W0 XapaKTEPHU3Ye€ThbCS MOYATKOBHM PIBHEM
3HAaHb, YMIHb Ta HABUYOK, BIJICYTHICTIO YSBJIEHb PO yCTAJICHI MPaBUJIa MOBEIIHKI
B COIlyMi, MOpaJbH1 I[IHHOCTI, HEPO3YMIHHSIM €JIEMEHTAPHUX MPABWII JOTISIY 3a
co00OI0 TONIO, HE OOOB’SI3KOBO BHMSABHUTLCS HEATSCTOBAHOIO. BHM3HAHHS HTUTHHH
HEATEeCTOBAHOIO 3JIIMCHIOETHCS IUIAXOM OIIHIOBaHHS ii memaroroM. HaTomicTs,
nejaroriyHa 3aHe0aHiCTh BCTAHOBIIIOETHCS HA MIACTaBl pO3pOOJIEHOT METOIUKH
CYyIOBUM eKCIepToM-TicuxojoroM. [Ipm HeaTecTOBaHOCTI JO3BOJIIETBCS — SIK
MIOBTOPHE OIIHIOBAHHS, TaK 1 MPOJIOBKEHHS HAaBUYaHHS 32 €KCTEPHATHOIO (OPMOIO.
[lenaroriuna 3aHen0aHICTh, Y CBOIO Yepry, NoTpedye TEpMIHOBOTO KOPUTYBAHHS
neJlaroramMu, ICUXoJIoraMu, IICHXOTEPAIeBTaMH TOIIIO.

Y upoMy X pillleHHI CyAy HaBeJeHa apryMEHTaIlisi 00 BIJCYTHOCTI
O3HAK YXWJICHHS B1Jl BAKOHAHHS OOOB’SI3KIB MO JOTJISAY THM, IO He 8Ci OambKu
60100iI0Mb  0OCMAMHBLOIO  KIILKICMIO  CHEeYiaIbHUX  3HAHb,  Ne0a202iYHUX
30iOHOCmell, Memooi8 8UXOBAHHS MA 3A0XOYEHHS, W0 00380]UN0 O epheKmusHo
eénaueamu Ha Oimeu. BIANOBIAHO, BIACYTHICTh IIMX 3HaHb Ta 3A10HOCTEM,
HEJIOCTATHIM PIBEHH 3araJibHOI epyaullli 0aThKIB MOKE MPU3BOIUTH 10 HEMTOKOPH

JITe Ta 3HEBAXJIMBOTO CTaBJIEHHS 10 OaThKiB. Y Takuil crocid cy;a BHU3HAB

79



BicHuk Aconianii KpUMiHAJIBHOTO IpaBa YKpainu, 2023, Ne 1(19)

HEMOXKJIUBICTh OaThKIB BIUIMHYTH Ha JITEH Ta 3MYCHUTH iX BIJBIIYBaTH 3aKJIaJl
ocBiTi’",

HaBenennii BUCHOBOK Ja€ MiJICTaBH JUIsl HACTYITHUX KPUTUIHUX MIPKYBaHb.
Cni BU3HATH, 110 MEpeBaXkHa OLIBIIICTh 0aThKiB, MIMCHO, HE MAaIOTh HEOOX1THUX
3HaHb, HABUYOK, YMIHb MO AOTJISIAY 3a OUTHUHOIO. | 1e CTOCYeThCs HE JUIIe
BUXOBAHHS, HaBYaHHS, TOTYBaHHS JUTHUHU JO CaMOCTIHHOTO J>KUTTA, a U
MIKJTyBaHHS, TYPOOTH Ta 3a0€3MEUCHHS )KUTTEBO HEOOX1THUX MOTPeO 3 MOMEHTY il
HApOJDKEHHS. 3BUYAWHO, 1€ MPOSBISETHCA Y THX, XTO CTaB OaTbKaMu BIIEpIIIE,
0cO0JMBO, Yy MoOJIOAOMY Bimi. BpaxoByrouwm 11e, 3aKOHOJIAaBCTBO Iepeadayae
3arajbHl BUMOTH JO TaKOro JOIJIALY, 3aJIMINAIOYM IpPH LOMY CBOOOIY [IH.
Hampuknan, BuUXOBaHHS JUTUHU Mae OyTH CHpPSMOBAaHE HAa PO3BUTOK 1l
0COOHMCTOCTI, MOBAry J0 MpaB Ta CBOOOJ JIFOAWHU 1 TPOMAASHUHA, IMATOTOBKY JI0
CBIZIOMOT'0 HTTS B CYCITIILCTBI y Jyci B3aeMOpO3yMiHHS, MHocep/s- Toio. Ilpn
bOMY 3a00pOHSIOTHCS Oynb-sKi (PI3UYHI TOKapaHHS, EKCIUTyaTailis JUTHHU
(4.4. 67 ct. 150 Cimetinoro Koaekcy Ykpainu) Toro.

BianoBinHo, 0aThbKU MOCTYNOBO HAKOMMYYBAaTUMYTh HEOOXI1JIHI 3HAHHS Ta
HABUYKH. Y TOM Ke Yac, 3aBXKJU € MOXKJIMBICTh KOHCYJIbTYBATHCh 3 0CO0aMHU, 110
BOJIOJIIOTH CHEI[laIbHUMHU 3HAHHIMU y T UM 1HIIIA cepi 0Tsaay 3a JUTHHOIO
(BUMTENSIMU, TICUXOJIOTAMH, TMeAlaTpaMu, BUXOBATEISIMH), CaMOCTIMHO BHUBYAaTH
JiTeparypy Tomo. TakuM 4uHOM, mporiec HaOyTTS Ta OBOJIOJIHHS 3HAHHSMHU Ta
HAaBUYKAMHU 10 JOTJISAY 3a IUTHHOIO MOBHICTIO 3aJI€XKUTh BiJl BIAMOBIJAIBHOI 32 L€
ocobu. 3 1HIIOro OOKy, Y PO3BUTKY AUTHHU MOXKYTb OyTH mepioau (Tpupivus,
MIJJTITKOBUHM BIK), KOJIM BOHA, JIMCHO, BAXXKO MIAAA€ThCA BUXOBaHHIO. OCOOIMBO
1€ TPOSBISETHCA y JUTUHU-TJIITKA, SIKa HAMAraeThCs CEMapyBaTUCh BijJ OaThKIB,
BBa)kae cebe JOpOCiIor0, CaMOCTIHHOIO Ta He 3BaXkae Ha HuX. OHAK, 11 IPoOIeMH,

3a3BUYal, 3’SABISIOTBCS y CIM’SIX, A€ OaTbKM HE 3MOIVIM CTBOPUTH OJM3bKI

* VxBana xonerii cyanis CyJa0BOi manaTi y KpUMiHANBHHX CHpaBaX BHmoro cremianizoBaHoro cymy
YxpaiHu 3 po3risiy NUBIIBHNX 1 KpUMIHANBHUX cripaB Bix 27 mororo 2012 p., cynosa cipasa Ne 5-917xkm12. URL:
https://reyestr.court.gov.ua/Review/21607904 (nata 3Bepuenns: 06.03.2023).

* [Ipo OXOpOHY AUTHHCTBA: 3aKoH YKpainu Bix 26.04.2001 p. Ne 2402-III. Bidomocmi Bepxoenoi Paou
Yxpainu. 2001. Ne 30. Cr. 142.
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BIJIHOCUHM JIOBIpPH, IOBAarv, B3a€MOJIONIOMOTH 31 CBOIMH AiThbMU. BiamoBimaHO,
BIJICYTHICTh 3HaHb, HABUYOK, BIUIMBY Ha TUTUHY BCE K TaKH MOXKE CBITUUTH JIMIIIEC
PO HECYMJIIHHE CTaBJIEHHS 0aThKIB 10 CBOIX OOOB’SI3KIB 1O JAOTJISY.

[leBHU PO3BUTOK MO3UIIIM KacallifHOTO CyIy HIOAO BU3HAYCHHS TSIKKHUX
HACNIJIKIB y CKJafl 37104uHy, nependadenoro cr. 166 KK VYkpainu, BinOyBcs y
noctaHoBi koJierii cyaniB Ilepmioi cynoBoi mamatu KacariiiHoro KpuMiHajabHOTO
cyny BepxoBuoro Cyamy Big 20 nucromaga 2018 p. y cynoBiii chpasi
Ne 208/1038/15-k°°. MaT TphOX MAJONITHIX JiTeH, 3HAIOUM MPO CBiif 0GOB'I30K
MIKJIyBaTUCA TIPO TXHE 370pOB's, PI3UUHUMN, TyXOBHUM Ta MOPAJILHUM CTaH, 3J1ICHO
yXWIsIacs BiJ] BAKOHAHHSI OAThKIBCHKUX OOOB'SI3KIB 1 HE 3a0e3MeuyBajia OCTaHHIM
HEOOXITHUX YMOB XKUTTS. 30KpeMa, *KiHKa, yIpoJoBk TpaBHs 2013 poky — »KOBTHS
2014 poky, monpu mputsarHeHHs ii 4 uyepBHa 2013 poky 10 aamiHICTPaTUBHOT
BiAMOBiAaNbHOCTI 3a 4. 1 cT. 184 KYnAII, HeogHopa3oBo 3anuiiana 3a MiCHEM
MPOKMBAHHS JIITeH caMux 0e3 MPOYKTIB XapuyBaHHS, BOAM Ta OAATY, BHACIIIOK
4Oro BOHH, IepeOyBardu 0€3 CTOPOHHBOI OIIKH, OYJIM IMOCTaBJICH] Y HeOe3NeUHUI
JUISL SKUTTS cTaH. Yepe3 Takl il 3aCyIKEHOI y [IT€d PO3BUHYJIHCS TSHKKI
MATOJIOTIYHI CTaHU, 30KpEeMa: Y IUTUHH - O1JIKOBO-CHEpreTHYHa HEeIOCTaTHICTh 3-
ro CTyIEHs, aliIMeHTapHa KaxXeKcis; y Apyroi, KpiM LbOro, — 3 MpOsBaMHU 3aJ1i30-
OinkoBoi nedinuTHOI aHemii 1-ro cTymeHs, MeTaOOdI4YHOI KapJioMionarii,
PEaKTUBHOTO TAHKPEATUTy, CEYEBOKUCIOTO JiaTe3y, 3aTPUMKa ICHUXO-MOBHOTO
PO3BUTKY; Yy TpPEThOi — OIIKOBO-€HEpPreTUYHa HEAOCTATHICTh 3-TO CTYIICHS,
alliMEHTapHa Kaxekcis, jAediluTHAa aHemis 2-ro CTYIEHs, TOoJiBITaMiHHA
HEJIOCTAaTHICTh, BTOPMHHA (MeTaboJiyHa) KapAioMionatis Ha (QOHI aliMEeHTapHOI
quctpodii, MeTabOMIYHMII Temaro3, a TaKoXK CTaH MICHS  3arajibHOro
MEPEOXOJIOKCHHSI, ACTCHIYHUIM CUHIPOM Ha (OHI aiMeHTapHOI JucTpodii, mo
MPU3BEJIO JO0 CHUHJPOMY IOJIOPTraHiuHOiI HEJOCTAaTHOCTI, SKUM 0e3 CBO€YacHO1

HEBIJIKJIATHOT MEUYHOI JOMIOMOTH MIT Tpu3BecTH M0 cMepTi. HaBenmeni posnaau

*% Tocranosa Bepxosroro Cysmy konerii cymuis Ilepmoi cynoBoi mamatu KacamiiiHoro KpuMiHaIbHOrO
cyny BiZ 20 JIUcTonana 2018 p. CyZoBa cIpaBa Ne 208/1038/15-k. URL:
https://reyestr.court.gov.ua/Review/78111127 (nara 3BepHennst: 06.03.2023).
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3I0POB’Sl CBITYATh MPO HEBIAMOBIAHICTh PiBHS (PI3MYHOIO 1 MCUXIYHOTO PO3BUTKY
JUTHUHHU 11 XpOHOJIOTIYHOMY BIKY.

Hapemti, ocTaHHIM pIlIEHHAM, SIK€ TPUWHATO KacallliHUM CYJIOM 3 MUTaHb
kBajidikamii MIJJAHOTO aHadi3y 3J0YHMHY, € TIOCTaHOBa KOJIETii CY/IJIiB
Kacamiitnoro kpuminansHoro cyny Bepxosnoro Cyay Bin 2 nucromana 2021 p. y
cynosiit crpasi Ne 450/1146/14-x*". Ile pilueHHS NPUBEPTaE yBary THM, IO
BepxoBauit Cya BHUCIOBHUB MpPaBOBY MO3UII0 MaiXe IMIOJI0 BCIX O3HAK CKIaay
3nmounHy, nependadeHoro cr. 166 KK Ykpaian. BoHO MIiCTHTh BUCHOBKH, fKi €
OOTPYHTOBAaHUMH, OJHAK € ¥ Ti, [0 MOTPEOYIOTh KPUTUYHOTO OCMHCIICHHS.

[To-niepme, 3akoHOABEIL CHOPMYIIIOBAB AISTHHS SIK «3JIICHE HEBUKOHAHHS
O0OB’SI3KIB MO JOINIAAY», L0 MOXE CBIJYUTH MpPO BIACYTHICTh OyIb-sIKOT
aKTUBHOCTI, TMOBHY MacUBHICTH ocoOu. Tak, ocoba HaAUISIETbCS KOHKPETHUMU
AKTUBHUMH IOPUIAYHUMH OOOB’SI3KAMHU T10 JIOTJIAAY 3a TMIJOMIYHUMH JIS
3pocTaHHs, BceOlUHMI pO3BUTOK. [Ipu 1pOMy, 3a BIJACYTHOCTI 00’ €KTUBHHUX
0o0CTaBWH, 110 YHEMOXJIMBIIOIOTh BUKOHAHHS HEK IUX OOOB’SI3KiB, 0c00a,
YCBIJOMJTIOIOUM 3000B’SI3aHICTh Ta MalOUUd peajbHy MOKIIMBICTH 1X BHUKOHATH,
1boro He poouth. Cyn, y CBOIO 4Yepry, OOIPYHTOBAHO 3ayBaXKHB, IO IISHHS Y
CKJIaJll LIbOT'O 3JI0YMHY MO€e OyTH BUMHEHO sIK Yy popMi 0ii, max i be30isibHocmi.

Cnig  mosicHWTH, 1O [ii TYyT BHCTYNAlOTh CIOCOOOM BUMHEHHS
oe3nisuibHOCTI. T0O0TO, CyCHUIbBHO HeOe3NeuHe AisSHHS, K O3HaKa 00’ €KTUBHOI
CTOPOHH LIbOTO 3JI0YMHY, MOXe MaTh (HopMmy Jmiiie 6€3/1sIIbHOCTI, a caMe: YUCTOL
(HeBUKOHAHHS) a00 3MillIaHOi (HEHAJIE)KHE BUKOHAHHST 000B’SI3KiB).

[lo-npyre, kacauiiiHWii Cyn BKa3aB Ha O3HAKW 3JICHOCTI JISIHHS y pasi
HEBUKOHAHHS OOOB’SI3KIB MO JOTJISAY 3a JAUTHHOIO, BKA3aBIIUM HA Mpusanicmo,
cucmemHicmo, b6a2amopaszogicme. 3ayBaXUMO, 10 LEW MiaXidg A0 BU3HAYCHHS

37MICHOCTI € TpamuiiiiHuM. Tak, 3JICHICTh SK OOOB’S3KOBa O3HAKa 3J0YHHY,

%7 Tlocranoa Bepxosroro Cymy konerii cymuis KacamuiitHoro kpuMiHaibHOro cyay Bia 2 nmcTomana
2021 p., cynosa crpaBa Ne 450/1146/14-k. URL: https://reyestr.court.gov.ua/Review/100957076 (nara 3BepHEHHS:
06.03.2023).
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nependadeHa y cr.ct. 164, 165, 389-2 KK Vkpainu. J{nsg npaBuiabHOI KBamidikarii
3aKOHOJIaBEllb MepedaurB ii BU3HAYEHHS y MPUMITKAX 0 BIAMOBIAHHMX CTaTeH.
JImst  pO3KPHUTTSI CYTHOCTI 3JICHOCTI BHUKOPHUCTOBYIOTBCSI CaMe€ IMOKa3HUKHU
CUCTEMATUYHOCTI Ta TPUBAJIOCTI.

[To-TpeTe, BAXXIMBUM JJIs PABO3aCTOCYBAHHS € BUCHOBOK CYIy, IO OaThKH
3000B's13aHI HE TIIbKM 3a0e3leuyBaTd JUTUHY YMOBaMHU [JIsl TMPOKUBAHHS,
HaBYaHHS, OOYTY, J03BULIA, a W TypOyBatucs mpo ii ¢i3udHe, ICUXO0JIOTIYHE 1
coliagpHe OJaronoyydsi, Tak K HallBaXXJIMBIIIOIO 3a7a4ei0 OAThbKIB € 310pOBUI
PO3BUTOK JUTUHU, SAKUW BKIIOYAE 100pe (Qi3uyHEe CaMOMOUYyTTs, EHEPTilo,
0anboOpICTh; 3AATHICTh BUTPUMYBAaTH (I3UYHI HABAHTAXXCHHS, aHAI3YBaTH
npoOJeMu Ta NPUIMATH 3BaKEH1 PIIIEHHS, PO3YMITH MOYYTTS CBOi Ta IHIIKUX
JIOJIeH; YMIHHA JIOJIaTU HEBJAul, KepyBaTU CTpECaMHu, BUUTHCS W OTpUMYBATU
3aJI0BOJICHHSI BiJI HaBYaHHS; YCBIJIOMJIEHHS CBOT'O MPHU3HAYEHHS 1 CEHCY JKUTTS;
CIPUMHSTTS 3arajIbHOIOJCHKUX I[IHHOCTEH; 3a/I0BOJICHHS COIIaJIbHUM CTaTyCOM 1
SKICTIO CTOCYHKIB 13 OTOYEHHSIM; €()EKTUBHE CIUIKYBAaHHS Ta B3a€EMOJIIS 3 JTIOJbMU
To10. OCHOBHOIO YMOBOIO PO3BUTKY JWTHHHM € 3/IaTHICTb TAPMOHIMHO KUTHU Y
3MIHHUX YMOBaxX HaBKOJIMIIHBOTO CEPEAOBHINA. TaKUM YHHOM, 3a0e3neyeHHs
OUMUHU Juule MamepialbHUMU 3acobamu 00 ICHYBAHHSA He € CBIOYEHHAM
BUKOHAHHS DamvbKamu c60ix 0608 'A3Ki8.

Y 1pOMy acmekTi CJiJi 3raJiaTH TO3HWII0 HAyKOBIIB, SKI BBaXKarTh, IO
HEBUKOHAHHS OOOB’S3Ky 110 YTPUMAHHIO JWTHHHW (HANpUKIAT, HCHAJTaHHS
IPOIIOBOIO YTPUMAHHS) XapaKTepU3y€e CYCIUILHO HeOe3MeuHe AISHHS Yy CKIal

35104uHy, nepeadadenoro cr. 166 KK YKpa'l'HI/I28

. Chig 3BepHYTH yBary, IO
nepeadayuBIIM O0OB’SI3KM 1100 BUXOBaHHsA Ta po3BUTKY IuTuHU, CK Ykpainu y
ct.ct. 180, 185, 198, 199, a Koncturytis Ykpainu y ct. 51, okpeMo 3akpinuin

000B’s130K iX yTpumyBaTu. I{e Moxe OyTu HaJaHHS MaTepiaJbHOIO 3a0€3MEeUCHHS

* Biguenko I. O. KpuMiHaibHO-TIPaBOBa OXOPOHA BHOOPYMX, TPYAOBHX Ta iHIIHX OCOOMCTHX TpaB i
cBOOOT JIFOJJMHH 1 TPOMAITHUHA / AHAITI3 3aKOHOJJABCTBA 1 CYJJOBOT MPpakTHKK/: MOHOTpadis. Xapkis: Bun. CI1[] ®O
Bamuspuyk H. M., 2007. C. 55; HaykoBo-npakTnunuii komeHTap 10 KpuminansHoro Kopekcy Ykpainu: y 2 1./ 3a
zar. pen. I1. I1. Aunpymka, B. I'. Tonuapenka, €. B. ®ecenka. 3-te Bun, nepepo6i. ta non. Kuis: Anepra; KHT;
Hentp yuboBoi miteparypu, 2009. T. 1. C. 495.
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abo OesnocepeaHe npua0aHHs MPOAYKTIB XapuyBaHHS, OAATY, 1HIIMX MOOYTOBUX
pedeil, sKi € HeOOXITHUMHU I HOPMAJIbHOTO 1CHYBaHHS, 3pOCTaHHS Ta PO3BUTKY
TUTUHU. BianmoBigHO, KpiM yTpUMaHHS, CJiJ] IUTAHY BUXOBYBAaTH, HAaBUaTH,
pPO3BUBATH, IIKIyBaTUCA TMpPO CTaH i1 370poB’S Tomo. Y Takuil crocio 1
pealti3yeThCs OIS 32 IUTHHOIO, SIKUH BKJIIOYAE 1 yTPUMaAHHS.

VY Toll ke yac € TMOJIONKEHHS y MiJJJaHOMY aHalli3y pilieHHI BepxoBHOro
Cyny, sSiKuil 3aCIyrOBYIOTh KPUTUYHOI OIIIHKU. Tak, HA AYMKY CyAy HISSHHS MOXe
BUpQXATUCA Y QIi3UYHOMY ma NCUXONOSIYHOMY HACUNLCMBI,  HCOPCHMOKOMY
cmaenenni> . 1leit BUCHOBOK BUKIMKA€ CYyMHIiBH 3 HACTYIHHX mifctas. Ilepm 3a
BCE, 3JIICHE HEBUKOHAHHS OOOB’SA3KIB MO JOTJISAY MOKE€ OyTH BUMHEHO JIMIIE Y
dopmi Oe3nisuibHOCTI. HaBiTh nipu 3mimaniil 0e3A1sUIbHOCTI, AISTHHS CHPSIMOBaHE
HAa HEBUKOHAHHS KOHKPETHOro OOOB’s3Ky, a He Ha BumHeHHs nii. [lo-mpyre,
HOPMATHUBHO BU3HAYEHO, IO KOPCTOKE MOBOKEHHS 3 JTUTHHOIO OXOIUIIOE JIHIIE
«...0ymp-siki  QopmMu  (I3UYHOTO,  TICHUXOJIOTIYHOTO,  CEKCyaJlbHOro  abo
€KOHOMIYHOTO HACWJIbCTBA HAJl JTUTHUHOIO, 30KpeMa JOMAIIHbOI'O HACHIIbCTBA, a
TAaKOXK OyJlb-KI HE3aKOHHI yrogu CTOCOBHO [WTWUHHU, 30KpeMa BepOyBaHHS,
NepeMillieHHs, MEePEeXOBYBaHHS, Mepeaadya abo oJep)KaHHS IUTHUHU, BYMHEHI 3
METOIO 1i eKCIUTyaTallli 3 BUKOPUCTAHHIM OOMaHy, MIAHTaXXy YU yPa3JIMBOr0 CTaHy
muTHHIY . HeBHKOHAHHS 060B’SI3KIB 110 JIOMMISLY 32 JUTHHOO 3aIMIIAETHCS 11032
UM niepestikoM. [lo-Tperte, HaBeneHi KpUMiHAJIbHI MPABOMOPYIICHHS € YMUCHUMU,
y TOW yac, fiK 37104uH, nependayenuit ct. 166 KK Ykpainu — neobepexnuii. Ilo-
yeTBepTe, 3AIMCHIOYM (Pi3MYHE, TCHUXOJIOTIYHE HACHJIBCTBO, MEPEIIKOIKAI0UN
OTPUMYBATH OCBITY, 3MYIIYIOUM, HANPHUKIAA, «CTOSATH Ha TPEUIi» SK BHUI
MOKapaHHs, ocoba i€ BCymeped iHTepecaM AUTHUHU Ta TparHe 3a70BOJIbHUTH

BJIACHI — JIOMOTTHCS CIIYXHSIHOCTI, MOKIPHOCTI JUTHUHU, 3MYCUTH TIIKOPITHUCS M,

* Tlocranosa Bepxosroro Cysmy korerii cymiis Ilepmoi cynoBoi mamarn KacarifiHOro KpuMiHamzbHOTO
cyny BiZ 20 JucTonana 2018 p. CyZoBa cIpaBa Ne 208/1038/15-k. URL:
https://reyestr.court.gov.ua/Review/78111127 (nata 3Bepuenns: 06.03.2023).

% Topsimok 3ae3NeueHHs COLIAIBHOrO 3aXHCTy JiTeil, siKi nepeOyBaOTh y CKIAAHHX KHTTEBHX
oOCTaBMHAX, Y TOMY YHCIi JiTeH, sIKi MOCTpa)kAaiM BiJl JKOPCTOKOTO IOBOJPKEHHS: 3aTB. MOCTaHOBOIO KabiHery
MinictpiB Ykpainu Big 01.06.2020 p. Ne 585. URL: https://zakon.rada.gov.ua/laws/show/585-2020-n?find=1&text
(mara 3BepHeHHs: 06.03.2023).
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3aBJAaTH CTPAKJaHb TOIIO. Y Takui crmocid ocoOM 3J0BXKHUBAIOTh HAJAHUMH iM
npaBaMu. [Ipu BuMHEHH1 370uMHy, mnependadeHoro cr. 166 KK Vkpaiunu,
MOBE/IHKA Cy0’€KTa, HaBMAKW, IMTACHBHA — BIH HE BHKOHYE TMOKJIAJCHI HAa HHOTO
00OB’SI3KM MO JOTJsAY, 3a3BUYai, 3 OalIyKOCTi, a HE JUIsl JIOCATHEHHS METH.
BiamoBinHO, 00’€KTHMBHA CTOpPOHA CKJIAMy 3JIOYMHY HE Tiepemdadae Taki i, sk
JKOPCTOKE TIOBOJKCHHS, HACHUJIBCTBO, KaTyBaHHS, OYIb-SKI YMHCHI TUJIECHI
VIIKOJI>)KEHHS TOIIO, Ta HE MOBUHHA BKJIIOYATH iX B cebe. L1 aii MatoTh oTpuMaTu
camocTiiiHy kBamidikamiro 3a crartamu Posmimy Il OcobmuBoi dactmam KK
Vkpainu, Hanpukiaj, 3a cr.cT. 121, 122, 125, 126, 127 KK Ykpaiau Touro. Skiio
GI3UYHE YW TICUXOJIOTIYHE HACHIIBCTBO BUMHSIETHCS CHCTEMATHYHO, TO MOYKJINBA
kBamdikaris 3a cT. 126-1 KK Ykpainu.

OxpeMo, cIiJl 3yNMUHUATUACA Ha BH3HA4YEHI CYO’€KTUBHOI CTOPOHHU I[HOTO
smounHy. CropaBeyIMBO TIOCWJIAIOYNACH Ha 3JICHUH XapakTep HEBUKOHAHHS
O0OB’SI3KIB MO JOTJSAY, CyA 3pOOMB BHUCHOBOK TIPO VMUCHE CHMABIEHHS
cneyianbHo2o cyb’ekma 3104uny 00 8YuH8ano2o Odianua. OaHaK, BKa3iBKa Ha Te,
110 3JICHUM XapakTep AISHHA MOKE CBIJYUTH PO HASIBHICTH MPSIMOTO YMUCIHY, K
Cy0 €KTUBHOI CTOPOHHM 3JI04MHY, IepemdadeHoro cr. 166 KK VYkpainu, He €
JIOCTaTHbO OOTPYHTOBAHOIO.

Tak, o3naliomnenHs 31 3MictoM cT. 166 KK Vkpainu cBiguuth, mio ii
JTUCTIO3UITIS BKa31BKH Ha (pOopMy BHHHM HE MICTUTh. lle cripuumHMIIO pi3HI HAYKOBI
MIIXOAM 10 ii BUBHAYCHHS. 3T1IHO 3 HAUOLIBII MOITUPEHUM, 3JI0YMH BUUHSIETHCS 31
3MINIaHO0 (HOPMOIO BHHH, a CaMe: YMUCEN 010 JISHHS Ta HEOOEPEKHICTh 1010
HaCJIiJ:[KiB3 L

IIpu BcTaHOBiIeHHI (OPMH BHHH, 3 SIKOKO BYMHSAETHCA AOCITIIKYBAHHMA
3JI0YMH, HEOOX1THO 3BEpHYTH yBary, 110 BU3HAYaJIbHUM IPU LILOMY € Cy0'€KTUBHE

CTaBJICHHS BUHHOTO JI0 HACHIJKIB CBOTO JissHHSA. CaMe Ipu 3acTOCYBaHHI MOl

*! Kpuminanere npaso (OcoGnuBa uactuHa): migpyusuk / 3a pea. O. O. Iynoposa, €. O. [TuchMeHCHKOTO.
2-re Bua. Kuis: «B/l «lakop», 2013. C. 193; Kpuminansuuii konexc Y kpainu. HaykoBo-npakTu4Huii KOMEHTap: y
2 1./ 3a 3ar. pen. B. . Tamis, B. I1. ITmonkwu, B. 1. Bopucora, B. 1. Trotrorina. 5-te Buz., nomos. Xapkis: [Ipaso,
2013. T. 2: OcobauBa yactuHa / }O. B. Baynin, B. 1. bopucos, B. I. Tiottorin Ta in. C. 168; HaykoBo-npakTuaHnit
koMmeHTap KpuminansHOTrO KoJekey Ykpainu / 3a pea. M. . Menbnuka, M. 1. XaBponroka. 11-te Buz., nepepodi. Ta
nonos. Kuis: B/l «lakop», 2019. C. 533.
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3Mmimanoi (GOpMU BUHHU «...BU3HAHHS MOJKJIMBOCTI CIOJIYYEHHS Y CBIJJOMOCTI
0cOOM O3HAaK YMHUCIYy 1 HEOOEpEeKHOCTI [I03BOJIIE BIAMEXKYBATHU YMHUCHE
3aMOMISIHHS IIKOAM KHUTTIO 1 3JI0POB’I0 HEMOBHOJITHHOTO BiJl YMUCHOTO JisSIHHS,
0 CHOPUYMHKIO IIKOAY TAKOMYy IOTEPIIIOMY depe3 HEeoGepeKHICTh .
OueBHIHO, IO «...HAasBHICTh OakaHHs abo CBiJOME MNPUIMYUICHHS HACTaHHS
CYyCHIIbHO HEOEe3MEYHUX HACHIAKIB y BHUIVIIAL CMEPTI HEMOBHOJITHHOTO a0o
ICTOTHOI IIKOJU 3/I0POB’I0, OCKIJIBKM Taki BHUJM BOJIbOBOI'O CTaBJCHHS [0
HACJIIJIKIB MPUHIMIIOBO 3MIHIOIOTH XapaKTep BUMHEHOIO CYCIIJIFHO HEOE3MEeUHOTO
mistHES . TaKUM YHHOM, 3I04HH, nepeabadenuii cr. 166 KK Yipainu y mizomy
MOBUHEH BH3HABATUCS HEOOEpeKHUM. Y pas3l K YMHUCHOIO CTaBJICHHS O
HACJHIAKIB, 10 HACTaJM, BUMHEHE CI1J KBam(IKyBaTh 3a IHIIMMHU CTaTTSIMHU,
Hanpukian, cr.cT. 115, 122, 126, 126-1 KK Ykpainu.

BucHoBKkH. 371iiiCHEHHS NPaBUJIbHOI KPHUMIHAIBHO-IIPABOBOI KBami(ikaiii
3704MHYy, nepeadadenoro cr. 166 KK Ykpainu, yckiajHeHe HasBHICTIO Y TEKCTI
CTaTT1 OLIHOYHUX MOHSATH (37ICHICTD Ta TSHKKI HACTIAKK). BIICyTHICTH KPpUTEPIiB 1X
BU3HAYCHHS, MPOOJEMHU BIJIMEKYBaHHS LbOTrO 3JI0OYMHY BIJ MPaBONOPYLIECHHS,
nependauenoro ct. 184 KVYnAIl, kpumiHamizaiis eKOHOMIYHOTO HAaCHUIIBLCTBA SIK
(dbopMH BUMHEHHS 37104MHY, nependadeHoro cr. 126-1 KK Ykpainu, cnpuunHsOTh
TPYJHOIII 1 TOMUJIKHA Y MPAaBO3aCTOCOBHIN JISJIBHOCTI.

Cyn kacartiitnoi iHctaniii npotsarom 2005-2021 pp. npuifHSIB 11’ ATh PillIeHb,
K1 MICTSTh TIIyMau€HHS I0JI0 O3HAK I[HOTO 3JI0YMHY. BaXKJIMBUM OpIEHTHPOM AJIS
IPaBO3acTOCYBaya € MOJOKEHHS 10/10: 1) 3MICTY JOTJIsy, HEBUKOHAHHS SIKOTO €
CYTHICTIO CYCMUIBHO HEOE3MEUHOro [IsIHHS; 2) HaBEIECHHS O3HAK OI[IHOYHOTO
TOHATTS <GJICHICTB», IO € OOOB’SI3KOBOI0 O3HAKOIO, SK 00 €KTHBHOI, TakK 1
Cy0’€KTHUBHOI CTOPIH CKIAAY 3JI0UYHMHY 3) TIyMA4eHHS OI[IHOYHOTO MOHATTS «TSDKK1
HACHIIKW» 1 BUKIIOYEHHS 13 HOro 3MICTY HEaTeCTOBAHOCTI AWTHUHU Mij dYac

HaBYaHHS, BUMHEHHS HEIO aAMIHICTPATHBHOTO qu KPHMIHAJIbHOTO

2 3acnmaBcbka M. T. HeHasexne BUKOHaHHs OGOB’SI3KiB IIOZ0 OXOPOHU KHTTS Ta 3J0POB’S MHiTEH:
coliagbHa 00YMOBJICHICTb 1 CKJIa 31104MHY: MoHOorpadis. Xapkis: IIpaso, 2013. C. 144-145.
33 Tam camo. C. 145.
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npaBonopyiieHHs; 4) o00B’SI3KOBOCTI JI0BEJIEHHA 0€3M0cepeHOr0 MPUYUHHOTO
3B’SI3KYy MIK HEBUKOHAHHAM OaThKaMH BCTaHOBJICHMX 3aKOHOM OOOB'A3KIB 10
JIOTJISITY 3@ IUTUHOIO 1 HACTIAKAMHU, 1[0 HACTAJIH.

VY To#l ke 4Yac NUCKYCIMHUMH € TIOJIOKEHHS PIIIeHb CYIy KacaliiHoi
iHcTaHIii mogo: 1) Bu3HaHHA GoOpMOIO [iAHHA (QI3MYHE Ta TICHXOJIOTIYHE
HACUJIBCTBO, KOPCTOKE CTaBJCHHS; 2) 3alepeueHHs MeJaroriyHoro HeBirjacTBa
0aThKiB, K (OpMH HEBHKOHAHHS HUMH OOOB’SI3KIB IO JOTJISAY 3a JITBMHU; 3)
BU3HAHHA BUHU y GOpMiI YMHUCIY, fAK CyO €KTUBHOI CTOPOHH 3JI0YHUHY,

nepeadayeHoro ct. 166 KK Ykpainu.
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Zaitsev O. V., Filipenko V. R. Issues related to qualification of the crime,
provided for by Art. 166 of the Criminal Code of Ukraine, in decisions of the
court of cassation

The paper is devoted to the issues related to qualification of a malicious

failure to take care of a child or a person in respect of whom guardianship or
custody is established (Art. 166 of the Criminal Code of Ukraine). Children have a
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right to a special care and assistance, a child needs to grow up in a family
environment, in an atmosphere of happiness, love and understanding for his/her
full and harmonious personality development. A duty of their care is imposed on
their parents or persons in loco parentis, guardians (custodians). Commission of a
crime of non-fulfillment of these duties is a quite common phenomenon in Ukraine.
In order to determine the elements of this crime it is necessary to determine the
maliciousness of the act and availability of severe consequences, which are caused
by any omission of parents or persons in loco parentis. However, no specific types
of consequences are prescribed by law, their availability or absence shall be
established by the investigator, prosecutor and court in each specific case. This
has led to different approaches in law enforcement practices that is accompanied
by essential errors in qualification both at the beginning of criminal proceedings
and during subsequent investigation.

The paper contains a critical comprehension of the legal opinions, contained
in the decisions of the court of cassation (the Highest Specialized Court of Ukraine
for Civil and Criminal cases, the Supreme Court of Ukraine, the Supreme Court)
with regard to qualification of a malicious failure to take care of a child or a
person in respect of whom guardianship or custody is established. Subject to the
criminal law doctrine and law enforcement practices the author’s vision of the
reasonableness of these findings and their importance in the criminal legal
qualification of this crime is given.

Key words: a failure to take care of a child, the Supreme Court, criminal
responsibility, criminal offenses against electoral, labour and any other personal
rights and freedoms of the person and the citizen.
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YK 343.535 0. O. Iynopos,

JIOKT. IOpUJl. HayK, npod.,
DOI: https://doi.org/10.21564/2311- 3aCTYKEHUH 14 HAYKH 1 TEXHIKU
9640.2023.19.279305 Ykpainuy,

npodecop kadeapu KpuMiHaIBLHO-
MPABOBOI MOJITHUKU Ta KPUMIHAIBHOTO
IpaBa HaBYAIbHO-HAYKOBOTO
IHCTUTYTY TIpaBa

KuiBcbKOro HaIliOHATLHOTO
YHIBEPCUTETY

imeHi Tapaca IlleBueHka;

P. O. MoBuaH,

JIOKT. IOpUJl. HayK, npod.,

npodecop kadenpu KOHCTUTYIIITHOTO,
MI>)KHApPOJIHOTO 1 KpUMIHAJIBHOTO ITpaBa
JlOHEIIBPKOT0 HAI[IOHAILHOTO
YHIBEPCUTETY

iMeni Bacuns Cryca

KPUMIHAJIBHI ITPABOITIOPYIIEHHS NTPOTHU ®ITHAHCIB
3A IPOEKTOM HOBOI'O KPUMIHAJIBHOI'O KOJEKCY YKPAITHU

Cmammio npucesaueHo ananizy nojiodiceHb npockmy Hoeo2o Kpuminanvroeo
Kooekcy Ykpainu, npucesuenux peziamenmayii 6i0n08i0aAIbHOCMI 34 KPUMIHANbHI
npasonopyuieHus npomu  @Qinancis. Bcmanoeneno, wo, nonpu 3aecaniom
HOBAMOPCHKUL | NPOSPECUBHULl XAPAKMep YUX NOJIONHCEeHb, OKpeMi 3 HUX €
OucKkyciunumu. Y eucHosxkax cmammi HABEOeHO NpOono3uyii, CHPAMOBAHI HA iX
800CKOHANEHHSL.

3oxpema, o0ogedeno, WO 3aNPONOHOBAHI Yy NPOEKMI 0OCMABUHU, SKI
RIOBUWYIOMb  MAICKICMb  AHANI308AHUX 3/I0YUHIB, YACMKOB0 € MAKUMU, WO
cynepeuams po3poOaeHUM )y KPUMIHATbHO-NPABOGIU OOKMPUHI 8UMO2AM 00 3MICHY
K8aniQhikyouux 03HaxK K 3acody oughepenyiayii KpUMiHaIbHOI 8i0N0BIOANILHOCHII.

lliooano kpumuuniii oyinyi K «po30ilbHEe» ONUCAHHS MAKUX 3/10YUHIB, 5K
niopoobaeHHs epouiell I N0BOONCEeHHS 3 NIOPOOIEHUMU 2POUUMA, MAK | BIOHECeHH s
Yux Oenikmis 00 310YUHIB 5-20 CIMYNEHsI MANCKOCMI.

llokazano HeOoniku menepiuHboi pedaxyii 3a0X04y8anrbHO20 NPUNUCY,
PO3DAX068AHO20 HA YXUNIEHHs 8I0 ChJamu i HeCniamy 3 HeobepedcHoCmi nooamky,
300py abo €0UHO20 BHECKY HA 3a2albH00008 513K06e OepdiicadHe coylanbHe
CMpaxy8aHHs.

Braszano Ha Ooyinvbnicmb uUimKiwo20 PO3MENCYBAHHS MAKUX CKIAOI8
3/10YUHIB, AK KpeOUumHe uaxpauucmeo i BUKPAOeHHs, a MaKodc KOHKpemu3ayii Oit,
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SAKI  YMEOpro8amuMyms —CKIa0 310YUHY  «3108JHCUBAHHA WOO00 (QIHAHCOBUX
inmepecie €aponeticokoco Coro3yy.

Busnaueno  Ouckyciumi  noaodwcenns, NPUMAMAHHE  BU3HAYEHHIO
npeduxamno2o OisHHA. J[06e0eH0 HeOdopeuHicmb BUOKPeMAeHH Mmakoi gopmu
00 ’€eKmusHoOi cmoponu necanizayii (6iOMUBaHHs) akmusie (00x00i8), 00epHCAHUX
3MOYUHHUM WIIAXOM, AK HAOAHHA 0co0i, 3amyyeniu 00 30IUCHEeHHs Je2anizayii
(810MUBAHHSL), OONOMO2U YHUKHYMU 8I0N0BIOANbHOCMI 3d 8UUHEHE.

Kniowuosi cnosa: kpuminanvHi  npagonopyuieHHsi  npomu  PiHaHCIs,
niopobaenHs  ecpouteli, NIAMINCHI 3acoOu ma [HCMpYMeHmu, KpeoumHe
waxpaiicmeo, yxXuieHHs 6i0 cniamu nooamkie, IOMUBAHHS, le2ani3ayis, aKkmuel,
00€pIHCAHT 3NOUUHHUM ULTISIXOM, NpeouKkamue OisiHHA, Ougheperyiayis KpUMIHAIbHOL
810N06I0ANLHOCMI.

30 ciyns 2023 p. PoOouoro rpymoro 3 NUTaHb pO3BUTKY KPUMIHAIBHOTO MpaBa
Kowmicii 3 nuranb npaBoBoi pedpopmu npu Ilpesnaentosi Ykpainu (nani — podoya
rpyna) Ha po3cya ¢axiBiliB OyJo MpeacTaBlieHy 4eproBy (M OCTaHHIO HA MOMEHT
MNIATOTOBKHM II€i CTAaTTI A0 JPYKY) BEPCil0 MNPOEKTY HOBOro KpumiHagbHOrO
Kozekcy Ykpainu (nam — npoext)'. He BHKIINKAE 5KOHAX CYMHiBiB Ta 00CTaBHHA,
0 TMPOEKT — NPOCYHYTUH, IHHOBAIIMHUN TPOIYKT, PETEIbHO MPOIyMaHUMN
JOKYMEHT, SIKHii poOodYa rpyma, MparHydd ITOCKOHAIOCTI 1 mepeOyBarouu y
MOCTIHHOMY TBOPYOMY IIOIIYKY, HEOJHOPA30BO 3MiHIOBaja, MOJIIIIYBaa,
«uridysanay. CamoBiggaHicTe poO04oi rpymu, i mpare3qaTHICTh, TOTOBHICTH
CHIpUHAMaTH KOHCTPYKTUBHY KPUTHKY, CIPSIMOBaHICTh Ha pe3yabTaT (i 0COOIMBO y
[l HEMpOCTl Mg YKpaiHu 4YacH), BPaKalOTh 1 3aCIyrOBYIOTh CamMOi BHCOKOT
OLIIHKHY — 1 Ipo¢eciifHOl, 1 THOACHKOI. 3aiiBUM CBIIYEHHSM TOTO, III0 MU CaM€ TaK
OI[IHIOEMO PE3yJIbTaTH JIOCTATHBOIOD MIPOI0 TPHUBAJIOI 1 BUCOKOIHTEIEKTYyaIbHOI
JUSTBHOCTI poOOYOi TpymH, € Hama MpONo3uIlisd, BHUCYHyTa B KOHTEKCTI
aNbTEPHATUBHUX  3amOODKHUKIB Bl  HenmpodeciiHMX 3MIH 0  HOBOIO
KPUMIHAJIBHOTO 3aKOHY, CYTh SIKOI MOJISITAa€ B TOMY, IO MICJS YXBaJECHHS MPOEKTY

AK 3aKOHy pobOoua Tpyma ™Moria O (Ha TIEBHMM TIEPEeXITHUN TEpioj)

' TIpoext HOBoro KpumMinameHOro kojekcy Ykpainu (KOHTposIbHMI TekcT cTanoM Ha 30.01.2023 p.). URL:
https://newcriminalcode.org.ua/upload/media/2023/01/30/proyekt-kryminalnogo-kodeksu-ukrayiny-stanom-na-30-
01-2023.pdf (nara 3Bepuenns: 10.05.2023).
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TpaHchopmyBatuch y Pany ekcrnepriB, sika 0 HaJaBajia MpaBOBI BUCHOBKH I[0/I0
IPOIIOHOBAHMX 3MiH 10 KpuMiHanpHOro Koaekcy YkpaiHu’.

AHani3yroul IpOEKT, HE MOXKHA HE TMOMITUTH TOTO OYEBHAHOTO (PaKTy, IIO
BiH JIOKOPIHHO 1HAKIII€ MOPIBHSHO 3 YMHHUM KpuMiHaNIbHUM KOJEKCOM YKpaiHu
(mami — KK) Bu3Hauae HOpMaTHBHI MiJICTaBM BiJAMOBIAAIBHOCTI 32 KpPUMIHAIbHI
npaBonopyiieHHss Tpotu (¢iHaHciB. [Ipuyomy 1€ CTOCYe€TbCS HE JIMILE
migTpuMyBaHOi GaraThMa JOCHIZHHKAMK 1 peaTizoBaHOi y MPOEKTi imei
BUOKPEMJICGHHS ~ CaMOCTIHHOi  cTpykTypHOi JnaHku OcoOiauBOi  YacTHHH,
MPUCBAYCHOI came 1 TiMbKM (iHAHCOBMM HeTiKTaM', a # BKIIOUCHHS 10
BIIMOBITHOTO PO3AUTY JEKUIBKOX HOBHUX Ta ICTOTHOTO pEIaryBaHHS HU3KHU
icnytounx y KK HopMm, BTUIEHHS NPUHIMIOBO HOBOI Mojenl audepeHmianii
KpUMIHAJIBHOI BiAMOBIIANbHOCTI Tomo. OjHaK MiJ 4acy BUBYCHHS BIIIIOBIIHUX
MOJIO’KEHB MPOEKTY HaMu OyJIo 3’1COBaHO, 110, TIOMPH iX 3arajqoM HOBAaTOPCHKUU 1
MPOTPECUBHUN  XapakTep, OKpemi 3 HHUX € jJuckycidHumu. [loTpeba
JIOOTIPAIIOBaHHS BUSBICHUX HEOJIHO3HAYHUX TMOJIOKEHb U 00yMOBHUJIA HAMCAHHS

i€l cTaTTl.

? BHCHOBOK HAIliOHATBHIX eKCIIepTIB Ha MPOEKT KpUMIiHAIBHOTO KOJCKCY YKpaiHU (KOHTPOJbHHHA TEKCT
cranom Ha 30.01.2023 p.). URL: https://newcriminalcode.org.ua/upload/media/2023/03/16/vysnovok-natsionalnyh-
ekspertiv.pdf (nata 3Bepuenns: 10.05.2023).

* BpoBko B. M. 11[010 BH3HAYCHHS POJOBOTO 00°€KTa 3I04YMHIB, nepeadaueHnx posainoM VII OcobmuBoi
gactuan KpumiHaibHOTO KoNekcy Ykpainu. Hayxosuil gicnux Xepconcvkoeo oepoicagnozo yHigepcumemy. 2016.
Ne2. T. 2. C. 125-129; Bacinin €. M. loBeneHHs 0aHKY 0 HEIIATOCIPOMOXKHOCTI: COIlialbHA 00yYMOBJICHICTh
KpUMiHaNi3amii, aHaji3 CKIaay 3JO0YHHY: Ouc. ... kauxa. ropua. Hayk: 12.00.08. Ceepomonenpk, 2018. C. 24;
Hemunosa JI. M. TIpobieMn KpUMiHAIEHO-IIPABOBOI BiIIIOBIAATHHOCTI 32 3aIOJIiTHHS MaiHOBOI MIKOIU B YKpaiHi
(MaifHOBa IIKOJA SK 3JIOYMHHHUK HACIINOK): TEopis, 3aKOH, mpakTuka: MoHorpadis. Xapkis: IIpaso, 2013. C. 583;
HpageBcekuit €. 0. KpuMiHanbHO-TIpaBoBa 0XOpOHA TOCIIOAAPCHKIX BiHOCHH Yy cdepi opranizamii i mpoBeeHHAS
a3apTHHUX irop Ta JIOTepe: muc. ... a-pa ¢inocodii: 081. Bimrums, 2021. C. 14; dynopos O. O., Kamencekwuii /1. B.
VY nomykax ontuManbHOT Ha3u po3ainty VII Ocobmuroi yactiuau KpumiHnansHOTO Komekey Ykpainu. FOpuduunuil
naykosutl enexmponnuti scypuan. 2015. Ne 2. C. 179-189; Kamencwkuii JI. B., Tutapenko C. C. Jlo muTa"Hs mpo
HeoOximHicTh pedopmyBanns posaimy VII OcobmuBoi uwactuam KK (mpo BigmoBimambHICTH 32 €KOHOMIiYHI
KpUMiHaibHI mpaBomnopymenss). [lam’sti mpodecopis Il. C. Matumercekoro ta C. C. flmenka: 1. 306ipka Te3
JIOTIOBiJIeH yJ4aCHUKIB HAYKOBO-TIPAKTUIHOTO KPYTIIOTO cTONY « Ocobausa yacmuna KpUMiHAIbHO20 npasa Ykpainu:
nHaykosa cnaowuna npogpecopa I1. C. Mamuwescvokoeo ma cyuacnicmovy (3 tpymasa 2021 poky). 2. 306ipka Te3
JIOTIOBiIel y4acHHMKIB HayKOBO-TIPAKTUUHOI KOHpepeHuii « Koncmumyyiini 3acadu kpuminanbhoz2o npasa Yxpainuy
(23 rpynns 2021 poky) / ynopsia. A. A. Crpmwkescbka, K. I1. 3agos. Kuis, 2022. C. 25-30.

JouinpHicTs 0OpaHHS BiJIIOBIHOI Ha3BM JOCII/DKYBaHMX JEINIKTIB Oysa IpoaHaslizoBaHa B OJHIN 3
iHmmx Hamux crareit (nuB.: dynopos O. O., Mosuan P. O. IIpo nepcnekTuBu yJqoCKOHaJICHHs! Ha3BU po3ziny VII
Oco6anBoi yactnHn KpuminaneHOTO Kofekcy YKpaiHu. Enekmponne Haykoge 6UOaHHA « AHANIMUYHO-NOPI6HANbHE
npasosnascmeoy. 2023. Ne 1. C. 461-467).
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[IpoOnemMu BITYM3HAHOIO 3aKOHOJIABCTBA, MPUCBAYEHOTO periamMeHTallli
KpUMIHAJIBHOI BIAMOBIIAILHOCTI 32 (PIHAHCOB1 ITPABOIMOPYIIICHHSI, BUCBITIIOBAINCH
y Tpausx Takux YyKpaiHCbKUX HayKkoBLiB, sk A. M. boiiko, II. C. bep3in,
B. M. bposko, P. A. Bonunens, H. O. I'yroposga, JI. M. lemuioBa,
J1. B. Kamencekuit, B. M. Ky, 1. I. Mutpodanos, O. E. Panytauii, JI. B. [1aBnuk,
€. JI. CrpensiioB, B. B. ®panuyk Ta iH. BojgHouac Maemo KOHCTAaTyBaTH, IO
3raJjaHiMu  (PaxiBISIMU JOCTIHKYBAJIMCh YWHHI KPUMIHAJIBHO-TIPABOBI HOPMHU;
BIJIMIOBIIHI JK TIOJIOKCHHS TPOEKTY (SKIIO HE OpaTu 10 yBaru IEKUTBKOX Te3),
HACKUTBKHA HaM BIJIOMO, B IOPUAMYHIN JITEpaTypl TOKIAJHOMY aHaIi3y MOKH IO HE
1 1aBaJINCh.

MeTo10 CTaTTi € KPUTHYHE OCMHUCIICHHS IOJOXKEHb MPOEKTY, MPUCBIUYCHUX
perjiaMeHTailii BIANOBIIAJLHOCTI 32 KpPUMIHAJIbHI MPABOMOPYIICHHS MPOTH
GiHaHCIB, BUABJICHHS JHUCKYCIMHMX TMOJOXEHb, CHOPMYIHLOBAHUX POOOUYOIO
IPYIIOI0, 1 pO3pOOJICHHS Ha Il OCHOBI pPEeKOMEHAAIl II0J0 BIOCKOHAICHHS
MPOEKTOBAHUX MTPUITHUCIB.

BpaxoByroun 0COOJMBOCTI CTPYKTYpH MPOEKTY, HaIle AOCHIHKEHHS MU
BUPIIIWIM PO3MOYATH 3 aHAII3y pO3TAllOBaHOI HA TMOYaTKy Horo po3aury 6.3
«KpumiHanbHI MPaBONOPYIIEHHS MPOTH (DIHAHCIBY» CTATTi, B SKIA PO3KPUBAETHCS
3MICT BXHMBAaHMUX Yy LBOMY pO3AUIl TepMiHIB. 3-moMiX iHmOro y ct. 6.3.1
BU3HAYECHO MOKA3HUKU «BETUKOroy» (1. 1) Ta «0ocobauBo Bemukoroy (1. 3) po3MmipiB
NiapoOJeHUX Tpolled, LIHHUX [anepiB Ta akTUBIB (AOXOJIB), OJEp>KaHUX
3IOYMHHUM HUIIXoM. Ha BinMiHy Big mapameTpiB maitHoBoi mikoau (ct. 1.4.4
MIPOEKTY), KUIbKICHI MOKa3HMKHM 3ralaHuX po3MipiB He yHiikoBaHi. He 30Bcim
3pO3yMiJI0, YOMY, HAINpPHUKIAJ, BEIUKUANA PO3MIp HENPABOMIPHOI BUIOAM — L€
10 Tuc. pozpaxynkoux oaunuilb (nani — PO), miapobnennx rpomeit — aume 500
PO, a konTpabanau, nependavyeHoi posaiiom 6.4 «KpuMiHanbHI NPaBONOPYLIECHHS
MPOTU TIOPSIAKY TOCTOJAPIOBaHHS», PO3MIMIEHUM y Il ke KHuzl mnpoekrty

(«KpumiHanpHI TpaBOMOPYIIEHHS MPOTH E€KOHOMIKW»), — Bxke 5 tuc. PO? Sk
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0aurMo, y pO3IIISIAyBaHIi YacTHHI poboua rpymna 1eMOHCTpye audepeHIiioBanmii
X171, SKKH HaBPsJT Y1 MOYKE BBAXKATUCH YOCOOJICHHSM CUCTEMHOCTI.

[HmmM  acriekToM I1i€i  TPOOJIEeMATHKH € CcoIliaibHa OOTPYHTOBaHICTH
HABEJICHUX BHILE KUIBKICHMX TMapaMeTpiB. Y CBOIX MpalsX, MNPUCBSIUYEHUX
BIJIMOBITHIA TEMAaTHUIll, MH HEOJHOPA30BO BKazyBasu Ha mnputamanHy KK
byHIaMEeHTAIbHY TIpo0JieMy, SKY IO3HAYWIM SK JIOBUIBHICTH TOKA3HUKIB, IO
XapaKTePU3YIOTh CYCIUIBHO HEOE3NMEeYH1 HACHIIKK 1 MPEeIMETH KpUMIHAJIbHHUX
NIPABONOPYINEHb y cepi rocnofapchkoi MisuIbHOCTI, Ta sKy (HIpobiemy) MH
BOJIUIM O «HE MOMITUTH» Yy MPOEKTI 3aBAAKHU i1 BUpimieHHI0. Ha skanb, moku 1o
CUTYyallls BUTJISAIAa€ JCIIO 1HAKIIOK, 00 HE MOXKE HE MOCTAaBaTH MUTAHHS, HA YOMY
3aCHOBAaHI MPOIMOHOBAHI y TMPOEKTI KUIbKICHI TMOKa3HUKUM. Ha BUBYEHHI
paBO3aCTOCOBHUX MatepianiB? Ha onuTyBaHHI NpakTUYHUX MpaiiBHUKIB? Ha
pe3yabpTarax KPUMIHOJOTIYHUX Jociaiikens? Uum mi po3mipu, sik 1 B KK, €
JOBUIBHUMHU 1 BHPaKalOTh JHIIE Cy0’€KTUBHE OaueHHsS PO3POOHHUKIB MPOEKTY?
3aJIMIa€eThCs CHOJIBATUCH HA T, IO poboya rpyra Mae apryMEeHTOBaHI BiJIMOBIII
Ha 111 IUTAaHHS.

3BepHEMO yBary i1 Ha Te, mo: 1) 3 ogHoro 60ky, xou y . 1 1 m. 3 cr. 6.3.1
NpoeEKTy Manu O (Cyasud 3 Ha3B BU3HAUYBAaHUX IOHATH) OyTH pPO3’SACHEHI
MOKA3HUKHU BEJIUKOr0 Ta OCOOJIMBO BEJIUKOTO PO3MIPIB SIK «IIAPOOJIECHUX TPOILIC»
Ta «I[IHHUX ITafepiBy», TaK 1 «aKTUBIB (JIOXOJIIB), OJICPKAHUX 3IOYMHHUM IIIJITXOM,
y IbOMY pa3l HAEThCs JUIIE PO «HOMIHAIBHY BapTICTh MIAPOOJIEHUX rpouieit abo
I[IHHUX TIarepiB» 1 HE 3raJyl0ThCsl «aKTUBU, OJIEPKaHl 3MIOYMHHUM MUIIXOM»; 2) 3
1HIIOTO OOKY, «KBaI(PiKytOu€» 3HAUECHHS O3HAK y BUIJISI/II BUMHEHHS «B 0COOJIMBO
BEIIUKOMY» Ta «BEIMKOMY PO3MIpi» TIOMUPIOETHCA JIMIIE Ha 3J0YWHH,
nepenbaueHi crarrsmu 6.3.21, 6.3.22, 6.3.23 (meramizaiis 1 BUKOPUCTAHHS

aKTHUBIB, OJIEPKaHUX 3JIOUMHHHUM IIUISIXOM), 1, HE3Ba)Kal0ouu Ha 3MicT m. 1 1 m. 3

> lynopos O. O., Mosuan P. O. 3akoH0aBCcTBO YKpaiHH PO KPUMiHATBHY BiNOBIAIbHICT 32 310YHHH
y cdepi rocnoaapcbkoi AisUIbHOCTI — 4ac BU3HAUYUTHCH 31 CTpATErielo po3BUTKY. Bicnux Acoyiayii Kpuminanbrozo
npaea Yxpainu. 2015. Ne 2. C. 215-263; Jdynopos O. O., Mosuan P. O. Po3BuTok 3akoHO#aBCTBa YKpaiHU MpO
KpUMIiHaJIbHI MPaBONOPYIIEHHS Y cepi rocrnoaapchkoi AisUIBHOCTI: npobieMu i TeHaeHuii. Bicuux Jlyeancokoeo
Oeparcasnozo yHisepcumemy suympiwnix cnpas iveni E. O. Jlioopenxa. 2020. Ne 4. C. 120-140.
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cT. 6.3.1 NpoeKTY, YOMYCh HE PO3MOBCIOKYETHCA HA MIAPOOICHHS 1 MOBOIKEHHS
3 MiaApoOJIeHuMHU rpoirMa abo IIHHUMHU Tanepamu. Tpeba Tak po3yMITH, IO B
000X IMX BUMAJKaX Ma€ MICIE MPUKPa HEY3TOHKCHICTh (TEXHIYHA TOMUIIKA), KA
noTpedye yCyHEeHHS.

Y cT. 6.3.6 IPOEKTY 370YMHAMH 5-TO CTYIIEHS MPOMOHY€ETHCS BU3HABATH TaKi
pPI3HOBUIIM TOBOJDKEHHS 3 TMIApOOJEHMMH TpolMMa, SK: 1) mpuadaHHs,
2) 30epiranns, 3) nepeMiiieHHs, 4) 30yT, 5) po3MilieHHs a00 6) BUKOPUCTAHHS SIK
3aco0y miaTexy. A y cT. 6.3.2 IpOeKTy 3a3HAYAETHCA, IO 32 YMOBU BUMHEHHS
YMHUCHHX JisIHb, MPO K1 WIEThCA y 1. 5 4M 1. 6 Horo cT. 6.3.6, 111010 MiApoOIeHUX
rpouiei, siki oco0a Ha MOMEHT NpUIAOAHHS CIpUiMaina K CIPaBXKHI, TSHKKICTh
3JI0YMHY 3HWIKYETHCSA Ha J[Ba CTYICHS. 3arajJioM MPOMOHOBAaHA 1HIIIaTUBAa poOOYOi
IpynH 3aciyroBye Ha MIATPUMKY, AK€ BpPAaXOBYE SK 3J00yTKH BITUM3HSHOI
KPUMIHOJIOT1i, fKa TUX, XTO 30yBae MmipoOJeHl rpourl, NOAUISAE€ Ha 3JICHUX 1
cuTyamiitaux’, Tak i mepefoBHi JOCBiJ GAaraThbOX €BPONEHCHKMX JEpXKaB OO0
CTBOPEHHsI BIIMOBIIHUX TNpHUBUICHOBaHUX CKIaaiB (Hampukiaa, 4.4 cT.431
KK Annoppu; ct. 245 KK bonrapii; 4. 3 ct. 386 KK Icnanii; ct. 312 KK Ilonbm;
q. 2 ct. 265 KK Ilopryranii; 4. 4 ct. 223 KK Cepbii; 4. 5 ct. 243 KK CnoBenii; 4. 2
ct. 274 KK Xopsarii; § 147 KK ®PH). lompaBaga, y 3ragaHux KpaiHax
MOM’SIKIIEHA BIAMOBIIANBHICTh MependavyaeTbes 3a OyAb-aKuil 30yT MiapOOIeHUX
IpoIIei TOMI, SIK Yy MPOEKTI — JIUIIIE 3a TaKi MOTO PI3HOBHJIU, K PO3MIIIEHHS a00
BUKOPUCTaHHA MiAPOOJIEHUX TPOIIeH K 3ac00y MmiaTexy. 3’sicOBaHa BUOIPKOBICTh
BUJIA€THCS HEBUIIPABAAHOIO.

3HAYHO MIUPILIE KOJIO OOCTaBUH y MPOEKTI BU3HAHO TAKUMH, SIK1 M1ABULIYIOTh
TSOKKICTh (DIHAHCOBMX 3JI0YMHIB (HAa OAMH YW JBa cTymeHs). IIpoananizyBaBuiu
CHUCTEMY LHMX O3HAaK, MyCHMMO KOHCTAaTyBaTH, IO PILIIEHHS MpPO MOIIWPEHHS
«KBaJi(hiKyr04oro» 3HAYEHHS ACSKHUX 13 HUX Ha NependadeHe IMPOEKTOM KOJIO

3JIOYMHIB HEPIKO € TaKuM, [0 CYNEPEUYUTh PO3POOJICHMM Yy KpHUMIHAIHHO-

 Muxanik O. I. KpumiHosioriusa XapakTepHCTHKA Ta 3aH06iraHHs (aiblIMBOMOHETHHIITBY: aBTOped.
Jc. ... Kaeg. opun. Hayk: 12.00.08. Xapkis, 2018. C. 4, 9.
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MPaBOBIM JOKTPUHI BUMOTaM J0 KBaI(iKYHOUUX O3HAK K 3aco0y maudepeHiiarii
KPUMIHAJBHOI BIAMOBIAAIBLHOCTI.

30kpeMa, y IIbOMYy KOHTEKCTI HaWIepIie XOTUIOCS O BIIMITUTH, IO TaKUM
O3HaKaM, SIK BYMHEHHSI 3JIOYMHIB «3 BHUKOPUCTAHHSM BIaJH, CIYKOOBUX
MOBHOBXEHb YHM TIIOB’S3aHUX 3 HUMH MOXKJIMBOCTEH IyOJIYHOIO CITYKOOBOIO
0co0010, siKka 3aiiMae 0COOJIMBO BIJMOBIJATIBHE CTAHOBUIIE» 1 «3 BUKOPUCTAHHSIM
BJIaJIM, CIIY’KOOBUX MOBHOBa)XEHBb UM MpodeciiHux 000B’sA3KIB a00 IMOB’SI3aHUX 3
HUMU MoOKJIuBocTei» (m. 3 cr. 6.3.3 1 m. 4 cT. 6.3.4 TpOEKTY, BIAMOBIIHO),
HAJIAEThCS HACKpI3HE «KBaMi(iKyloue» 3HAUYCHHS Yy MekaxX BChOTO PO3JILTY,
IPUCBAYEHOTO KPUMIHAJIBHUM NPaBOMOPYIIEHHAM MNpOTH (iHaHciB. [ skmio
CTOCOBHO YAaCTHHU IUX TOCSATaHb TaKWA KPOK 3arajioM BHTJISAAE BUIIPABIAHUM
(CyMHIB BUHUKA€ JUIIE MOAO0 «MpodeciifHOi CKIIaJoBOI» IPYroro i3 3rajaHux
3BOPOTIB — II€ TEMa OKPEMOi PO3MOBH ), TO BIIHOCHO 1HIINUX (DIHAHCOBUX JETIKTIB —
HaBpsia ud. Tak, CKJIaHO MPOCTEKUTH 3B SI30K MK, HAIIPUKJIIA, TOBOKEHHSM 13
OipOOJICHUMH TpOIIMMa YM IIHHUMHU TanepamH, BUKPAJCHHSM IUIATIXKHOTO
3aco0y, 3 0JJHOTO OOKY, 1 BIAMOBIAHUM (CIy’KOOBUM) CTaTyCcOM OCOOH, 3 1HIIOTO.
Boanouac yxwieHHS Bij CIUlaTH TOAATKIB 1 COINlaJbHUX BHECKIB (DaKTUYHO
3aBXAM  (TOYHIIE Yy TMEepeBaXHiil OLIBIIOCTI  BUMAJKIB) MOB’SI3aHE 3
BUKOPUCTAHHAM CIy>)KOOBUX 4YM MNPOPECIMHUX TOBHOBAXKEHb 1 MOMKIUBOCTEHN
BUHHOTO. 3BaXalOYM Ha 11, a TAKOXX Ha BIJIOMYy KPUMIHAJIHHO-TIPABOBIN HayIll
BUMOTY «BIJHOCHOI MOIIMPEHOCT» KBaTi(iKyrouoi O3HAKM', BBAKAEMO, IO
o3Haka, mepemdadena m. 4 cT.6.3.4 TPOEKTy, HE TMOBUHHA TMOIIUPIOBATUCH
IOHaliMEHIIIe Ha 3JI0YMHU, mependadeHi Woro crartsamu 6.3.12-6.3.14, B skux
Hnerbesi, BIAMOBIIHO, MPO YXWJIEHHS BiJ CIUIaTH MOAATKy, 300py ab0 €auHOTro
BHECKY Ha 3araJILHOO00B I3KOBE JIEp’KaBHE COIIAIbHE CTPaXyBaHHsI, YXWJICHHS Bl
MOTAIlEHHs MOAATKOBOTO OOPry 1 HECIUIaTy 3 HEOOEepeKHOCTI MOJaTKy, 300py UM

€IMHOTO BHECKY Ha 3araJIbHO000B’3KOBE JIEp>KaBHE COIlIalIbHE CTPaxXyBaHHS.

7 Mapmypa O.3. Ossaku, mo KBamidikyiors 310unH: MoHorpadis. JIbBiB: JIbBiBChKHIl nepikaBHUI
YHIBEPCHUTET BHYTpilIHIX cipas, 2019. C. 125-129.
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Kpim Toro, 3 ormamy Ha o00CTOlOBaHE pOOOUYOI0 TPYIIOK PO3YMIHHS
posrosomeHHs iHpopMmarii (. 55 4. 2 cr1. 1.4.1 npoekTy), 3acToCyBaHHS 1. 4 CT.
6.3.4 no i#oro ct. 6.3.17 «Posromomenns iHcaiaepchkoi iHGoOpMarii, M0
COPUYMHUIIO MaWHOBY IIKOJY» JIO3BOJIITUME BECTHU MOBY NP0 TMOPYIICHHS
npuHIUIy non bis in idem (4. 1 ct. 61 Korcturyiii Ykpaiau). U y oMy pasi
Ma€e CcTaTH y Harojal MpaBWIO, 3akpimieHe y 4. 2 cT.2.5.12 mnpoekrty, e
TOBOPUTKCS, 10, KO Y cTaTTi OCOOIMBOT YACTUHU K O3HAKAa OCHOBHOIO CKJIaay
37I0YMHY TepeadadeHa O3HaKa, IO 3MIHIOE CTYMIHb TSKKOCTI 3J0YHHY, TO TPHU
BCTAHOBJICHHI CTYMNEHS TSKKOCTI BYMHEHOTO 3JIOUMHY 11 O3HaKa He
BpaxoBYeThCA? BiamoBi/ii Ha MOCTaBJICHE MUTAaHHS, K BUIAAETHCA, MOXYTh OyTH
pI3HMMH, aJI’Ke BIANOBIHA O3HAKA BU3HAUEHa y cTaTTl HEe Oco0amuBoi, a 3arajbHol
YaCTUHHU.

VY . 5 cr. 6.3.4 npoexTy A0 YKcia «KBATI(PIKYIOUUX» 03HAK (IPUUOMY 3HOBY
BCiX (IHAHCOBUX 3JIOYMHIB) TIPOMOHYETHCS BIJHECTH 1X BYMHEHHS «3
BUKOPUCTAaHHAM Mejia, iH(opmaliiHoi cuctemMu uu Mepexi I[atepner». Taka
IIPOTIO3HUIIISL HABPSIL YU 3aCIYrOBY€ HA MIATPUMKY, aJpKe ii BTUICHHS MPU3BEAE 110
MOPYIISHHS 1HIIOT CKJIAJIOBOI BHMOTH «BIJTHOCHOI ITOIIMPEHOCTI», 3MICT SKOT
noJjisira€ B TOMy, 110, KpiM (akTU4HOi a00 Xo4ya O BipOTigHOI MOIIMPEHOCTI Ha
MPaKTHULI, TOW YM IHIIUK OUIbII HEOE3MEeUHU BaplaHT KPUMIHAJIBHO TPOTUIIPABHOT
MOBEIHKA TAaKOXX Mae OyTH 1 HeXapaKTepHUM (HE TOBUHEH OyTH HOPMOIO) IS
GiNBIIOCTI BiAMOBITHNX IpaBONOPYIIEHL . I3 BU3HAYCHHS MOHATTS iHGOpMAaIiitHOT
cuctemu (. 21 4. 2 ct. 1.4.1 npoekty) BUIUIMBAE, MO 1€ HAKTUIHO OYIb-SIKUN
KOMIT'T0Tep, 0€3 BHKOPHWCTAHHS SIKOTO HaBPSJ YW MOXKHA YSBUTH BUYMHEHE B
yMOBaxX ChOTOJICHHS MiApoOiaeHHs rpomei (cT. 6.3.5), minHux nanepis (cT. 6.3.7),
1, THM ma4e, MisHHS, nependadeHe cr. 6.3.11 mpoexty «BuroroBneHHs 3aco0y,
MPU3HAYEHOTO JUIsl MIAPOOJIEHHS TpolIel, I[IHHOTO Marepy, MIATKHOTO 3acoly
a00 THCTPYMEHTY YH MOBOJDKCHHS 3 HUM» (y II1i CTaTTI MPsAMO Ha3BaHI HE3aKOHHI

Iii, 30KpeMa, 3 KOMIT IOTEPHOI0 MPOTrpaMolo, JaHUMH). Take Haile TPHUIYIEeHHS

¥ Mapmypa O. 3. 3a3uau. npams. C. 125-129.
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MIJTBEP/KYETHCA  OMYyOJIKOBAaHUMHU JTAHUMH IIOJI0 CHOCOOIB  BIJAMOBITHUX
HiI[pO6JICHI>9. o TEXHOJOTTYHUX JIeTepMIHAHT, 110 3YMOBITIOIOTh
PO3MOBCIOKEHHST  (aNbIIyBaHHS TpOIICH, KPUMIHOJOTH BIIHOCSTH, 30KpeMa,
1H(hOopMaTH3allil0 YKPaiHCHKOTO CYCIUIbCTBA, 3arajbHUNA JOCTYI TPOMAISH 10
Mepexi [HTepHeT, mupoKke TPOHUKHEHHS JEBalCIiB cepell YKPaiHIlB, 301bIICHHS
YaCTKM KOPHUCTYBadiB pI3HUX BIKOBUX TPyl O(QICHOIO TEXHIKOI, sKa
BHKOPUCTOBYEThCS T1iJ] Yac BUIOTOBJICHHs MimpobneHux rporeii'’. OTxe, SKIIO
3rajlaHa O3HaKa 1 Ma€ BU3HABATHCh TAKOIO, AKa MiJBUINYE TSHKKICTh (DIHAHCOBHUX
3JI0YMHIB Ha OJIUH CTYIIIHb, TO JIMIIE 010 OKPEMHX 13 HUX, 1 IEPETiK BIATOBITHUX
MOCSATaHb Ma€ OyTH MPOAYMaHHM.

Han mnepeliieMo 10 pO3MISAYy AUCKYCIMHUX TIOJIOXKEHb, MNpUTaMaHHUX
OKpPEMHM CKJIaJiaM KpUMIHAJIbHUX NMPABOMOPYIIEHb MPOTH (HIHAHCIB.

Y upoMy ceHCi mepeayciM TpUBEpPTAaE yBary 3ampoIliOHOBaHE POOOUYOI0
IPYNOI0  «pPO3JAUIbHE» OMHUCAaHHS TaKUX [isHb, SK MIAPOOJICHHS Tpomel 1
MOBO/DKEHHA 3 mipoOieHuMu rpomuma (ct. 6.3.5 1 cr. 6.3.6 TpoeKTy,
BIJINOBIJIHO). [3 mpuBoay Takoi AvdepeHiialii 1ocTae MUTaHHSA, YOMY B AESKHX
IHITUX PO3/IIIaxX MPOEKTY poboya rpyna MaKCUMaIbHO CKOPOUY€E KUIBKICTh CTaTeH,
a B loro po3au 6.3 — Hi, X04 Taka MOXJIMBICTb, CIIB3BYYHA 3acajil CHCTEMHOCTI,
Burisigae odeBuaHow? Hanpuknan, y po3auni 6.1 OpOEKTY OJHIEKO CTATTEHO
nepeadayeHo BiAMOBIIAIBHICTS 32 BCl popMu (PI3HOBUIN) BUKPAJEHHS; y CT. 7.3.4
UOeThCs SK TPO BUIOTOBJIEHHA Ta MepepoOJieHHs, Tak 1 Mpo 30epiraHHs,
nepemimieHHs, 30yt 30poi; y cT. 7.8.4 mpoeKTy Tak caMO BUPIIIEHO MUTAHHS PO
niapo0IeHHs, BUAAHHS Ta 30yT MigpoOieHoro JokymeHTa; y cr. 5.1.8 1 cr. 5.1.11
MPOEKTY — T€ caMe HI0JI0 MiAPOOJICHHS Ta MOBOHKEHHS 3 MEIUYHOIO MTPOIYKLIELO 1
HEOE3MeYHOT IJIs1 KUTTS MPOAYKIIii, BIOBITHO.

[ikaBo, 110 mapaaMeHTapii AesIKUX 3apyOIKHUX KpaiH TaKoX BUAUISIOTH JB1

OKpeMi HOpMH TIpO MiApoOsieHHs (mepepoOeHHs) Ta i1HII Al 3 MiAPOOICHUMHU

Ierpsies C.10. Cnocobu minpoOkm mnamepoBux rpomoBux 3HakiB. URL: http://www.socio-
journal.kpi.kiev.ua/archive/2009/4/27.pdf (nara 3Beprenns: 10.05.2023).
' Muxanik O. I. KpumiHosioriusa XapakTepucTHKa Ta 3aro06iraHHs (albIIHBOMOHETHHITBY: aBTOped.
Jic. ... kaHn. ropua. Hayk: 12.00.08. Xapkis, 2018. C. 9-10, 15.
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rpomMa. OJHaK Takud KPOK MOXHA 3pO3yMITH (Ha BIIAMIHY BiJI MIIXO1Y,
BTUJICHOTO B IIPO€EKTI), 00 3a BUTOTOBJICHHS (ITepepoOIICHH) MiIPOOJICHUX TpoIeit
nepeadadaeThCs CyBOpilIe MOKapaHHs MOPIBHIHO 3 KAPAHICTIO IHIINX JIH 13 TUMHU
npeameramu. Hanpuknan: y KK Bosrapii 3a BUrotoBieHHs miipoOJeHUX rpoiiei
nepeadaueHo MoKapaHHs y BUI M030aBIEHHSM BOJI1 HA CTPOK BiA 5 10 15 pokiB y
TOM 4ac, sK BCl 1HII BIAMOBiAHI J1i KaparoTbcs MeHIn cyBopo; y KK ITlonbmri
niipoOsieHHs a00 mepepoOICHHS TPOIIECH KapaeThes 1030aBJICHHSM BOJI1 HA CTPOK
Bix 5 no 10 pokiB, a mepexoByBaHHs, 30yT Tomo — Bix 1 go 10 pokis; y KK
@paHiiii 3a BUTOTOBJCHHS MiAPOOJICHUX TpOIIeH B3araii mepeadadyeHo Take
BUHSITKOBO CYBOPE NOKapaHHs, SIK YB A3HEHHs CTpoKoM Ha 30 poKiB Mpu TOMY, L0
NIEPEBE3CHHS 1 BUIIYCK B OO0Ir MIAPOOJEHUX TpOIICH KaparThbCs YB’SI3HEHHSIM
cTpokoM «winie» Ha 10 pokiB. SIk 6aunmMo, 3aBASKUM TaKOMY MPUHOMY 1HO3EMHI
napJaMeHTapli JocsramTh IudepeHuianii KpUMIHAIBHOI BiANOBIIAJBHOCTI 3a
pO3IJIAAYBaHI [ISIHHSA, 4YOTO HE IMPOCTEKYETbCA Y IMPOEKTI, B SIKOMY O0OHIBa
3a3HauveHl JisHHSA (KapaHi 3a Horo cr. 6.3.5 1 cT. 6.3.6) BU3HaHI 3J0YMHAMU
OJIHaKOBOro (5-ro) crymeHsi TsKKocTi. HaBeneHl KpuTHYHI MIpKyBaHHS (MpoO
IpUTaMaHHY MPOEKTY YaCTKOBY IITYYHICTh BUOKPEMJICHHS CTaTel) CTOCYIOThCS 1
BUKPAJICHHS IUIATHKHOTO 3aco0y a0o IHCTPYMEHTY 4YM HOro mipoOJICHHS Ta
NOBO/KEHHS 3 BHUKpaJeHUM ab0 mMmigApoOJEeHUM IUIATLKHUM 3aco000M  4M
iHCcTpyMeHTOM (CT. 6.3.9 1 cT. 6.3.10 mpo€eKTy, BIAMOBITHO).

VY ct. 6.3.6 mpoexTy «IloBOKEHHS 3 MIAPOOICHUMHU TPOIITUMay» BKA3yEThCSA 1
Ha 30yT miApoOJICHUX Trpoied, 1 Ha iX BHUKOPUCTAHHA SK 3aco0y IUIATEexXy
(moai6HMM NpUiOM BUKOPUCTAHUM 1 MPU KOHCTPYIOBaHHI cT. 6.3.24 mpoekTy
«[ToBomKEeHHS 3 MAPOOICHUMH MapKaMH aKIIM3HOTO MOAATKy»). [lpu mpomy y 1.
18 u. 2 cr. 1.4.1 NpPOEKTY MICTUTHbCS BU3HAYEHHS MOHATTA 30yTy SIK (OopMHU
OIUIATHOTO 4YM O€30IJIaTHOrO BiauyXeHHs peul (ii mponmax, OOMIH, PO3MiH,
JapyBaHHS, BUKOPHUCTaHHS K 3aco0y IJIaTe)Xy, HaJaHHA B OOpr 4M B PaxyHOK
MOKPUTTS OOpry, IJIsi TAMYACOBOTO 30€piraHHs YM JIsl BAKOPUCTAHHS, TIPOTpAIll B

azapTHid Tpi Tomlo). Sk Oauumo, TOHATTAM 30yTy TMpPEaMETIB, 30KpeMa
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NiapOOIeHUX IPOLIEH, OXOTUTIOETHCS 1 BUKOPUCTAHHS iX SIK 3aC00y IIaTexy, yepes
0 J0JIaTKOBAa BKa3iBKa Ha OCTAHHE BHJIA€THCA 3aiiBOIO, a TOMY MOTpeOye
YCYHEHHSI IPU BIOCKOHAJICHHI MIPOEKTY.

Sk BigoMO, Ha PI3HOMAHITHUX MYOJIIYHUX 3aX0JlaX, MPHUCBIYCHUX
OOTOBOPEHHIO TIPOEKTY, HOTO PO3POOHUKH HEPIAKO 3asABISIOTH MPO TE, MO JCSIKI
iXH1 pimieHHsS (HEOYEBHWJHI Ha TEPIIMM TMOIVIS) 3YMOBJIEHI HEOOX1IHICTIO
BUKOHAHHS YKpPaiHOIO MEBHUX MIXKHAPOJHHMX 3000B’sI3aHb 1 TOTPEOOIO MEperisiay
MOJIOKEHb HAIIOHAJILHOTO 3aKOHOJABCTBA y CBITJII MEPCHEKTUB BCTYMy YKpaiHU
no €C. Sk 3a3Hayae 3 OTO MPUBOAY yudacHullss podouoi rpynu H. O. I'yroposa,
BUBYEHHS 3aKkoHOAaBcTBa €C (Acquis communautaire) mokasye, 1o KpuMiHaIbHe
paBo B 0araTb0X BUIAJKAX PO3IIIANIAETHCA SIK HEOOX1AHUI MPaBOBUN 1HCTPYMEHT
JUIS 3aXHCTYy (p1HAHCIB Bijl 3JIOYMHHHUX IOCSATaHb. BHMOTrHM 11010 KpuMiHAJi3aIli
OKpEMHX NOCSTaHb Ha (PIHAHCH, a TAKOX BUJIIB 1 MIHIMAJIbHUX PO3MIPIB MOKapaHb
Ta 1HIIUX KPUMIHAIBHO-TIPABOBUX 3aC0O0IB 3a iX BUMHEHHs, Mepen0adyeHi B HU3II
nokymeHTiB €C. Vikpaina gk kanaupat y wieHn €C Mae NpUBECTH CBOi
3aKOHOJABCTBO Yy BIAMOBIAHICTH 10 Acquis communautaire; el Mmporec TpuBae
3apa3 i Mae OYTH aKTUBI30BAHUM HAHGIIKIMM 4acoM ' .

OpHuM 13 3rajaHuX HEOYEBUIHUX KPOKIB CTAJI0 BU3HAUYECHHS «KPUMIHAIBHO-
PaBOBOrO CTATYCy» JMAEINIKTIB, mependadeHux cT.6.3.5 1 cr. 6.3.6 TpoeKTy.
OOTpyHTOBYIOYHM CBOIO TO3MIIO 3 PO3IIIAIYBAHOTO NHUTAHHS, poOoua Tpyma
Bigcwiae 1o Jupextusu 2014/62/€C Big 15 tpaBus 2014 p. «IIpo 3axuct €Bpo Ta
IHIIIUX BaJIIOT BiJ MIJPOOKH 3a JOIMOMOTOK KPUMIHAIBHOTO IIpaBay, sSKa 3aMiHujIa
Pamkose pimennst Pagu 2000/383/JHA (nani — HQupexktua €C). 3-MOMIX 1HIIIOTO
y IbOMY JOKYMEHTI MO’KHA BIIIIyKaTH TPHIHKC, SKUH TIOKJIAaJae Ha JCpKaBU-

YIeHU 000B’SI30K BCTAHOBJICHHS 32 Oy/b-sIKE IIaXpaiChKe BUTOTOBJICHHS YU 3MIHY

"' Tyroposa H. O. KpuMiHambHi IpaBonopymieHHs mpoTH (iHAHCIB y NOPIBHAIBHO-IPABOBOMY BHMIpi.
am’sti mpogecopis I1. C. Martumescekoro ta C. C. fuenka: 1. 36ipka Te3 momoBifell y4acHHKIB HayKOBO-
MPaKTHYHOTO KPYTJIOTO cTONy «Kpuminanoha 6i0noeioanbHicms 3a 3104UHU NPOMU OCHO8 HAYIOHANbHOI be3neKu
Yrpainu: 1992-2022 poxu» (18 mucronana 2022 poky). 2. 36ipka Te3 JOMOBiJIeH y4aCHUKIB HAyKOBO-IIPAKTHYHOT
koH(epeHuii « Cyuache kpuminanvhe npaso Ykpainu: KOHCMUMYYiuHul, MidCHapoOHO-Npagosull ma nopieHsIbHO-
npasosui sumipuy (Ayenxiecoki yumannus) (2 mororo 2023 poxy) / ynopsa. A. A. Crpmwxkescbka, C. []. Illanmuenxo,
K. II. 3agos. Kuis, 2023. C. 163-164.
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BAJIIOTU TMOKapaHHS y BUJI 1M030aBJIEHHS BOJi, MAaKCUMAJIbHUNA CTPOK SIKOTO Mae
CKJIaJlaTh He MeHIe 8 pokiB (4. 3 cT. 5). A BiANOBIAHO 10 4. 4 ¢T. 5 JIupeKTuBH
€C 3a maxpaiicbke BUKOPUCTaHHs (hajbIIMBOI BAIIOTH, OTPUMAHHS MiIpOOJIEHOT
BAJIIOTH 3 METOIO 30yTy 1 JesKki 1HIN Jii 3 Hew, BIAMIHHI BiJ IIaxpaichKoro
BUTOTOBJICHHS 1 3MIHM BAJIOTH, Mae€ TepeadadyaTUCh TOKapaHHS Yy BHII
11036aBIICHHS BOJII HA MAKCHMAJIBHHUIT CTPOK HE MEHIIIE 5 POKiB' .

BucinoBuMO mOpUMNyIIEHHS, 1[0 HASBHICTh LMUX MPUMIKUCIB 1 BHUCTYNHJIA
KaTajai3aTopoM TOTO, YOMYy «IIKOAY (iHAHCAM, CIPUYMHEHY (Qanbcudikaliero
rpomieil Ta MOBO/KEHHSIM 3 (anbCUpIKOBAaHUMHU TpoIIMMa» pododa rpyma
BIJIHECJIA O TPOSIBIB TSHKKOI KO (M. 7 4. 1 cT. 2.5.5 npoekTy), sIKii BiAMOBIIA€
5-uii CTYyNiHb TSKKOCTI 3104MHY (1. 3 4. 4 cT. 2.5.9 npoeKTy). Y pe3yabTaTi Taki
JUSHHS, K MAPOOJICHHS TPOIICH 1 MOBOKEHHS 3 MiAPOOJICHUMH TPOIINMA, SK
YK€ 3a3Ha4ajioCh, BUSHAIOTHCS 3JI0YMHAMHU 5-TO CTYIICHS, 32 BUMHCHHS SKHX Ma€
0e3aIbTEepPHATUBHO NMPU3HAYATUCH MTOKAPAHHS y BU1 YB A3HEHHS Ha CTPOK B 6 110
8 pokiB (1. 5 4. 1 ct. 3.2.5 npoexry). [Ipore uu € migcTaBU BU3HATH TAKUM T1IX1]T
BUINPABIAHUM?

[Tonpu HasBHICTH BiAMOBIAHMX ToJoKeHb [upexktuBu €C, BBakaemo, 1110
BIIMOBIJb Ha TMOCTABJICHE MWUTAHHS Ma€ OyTH HETraTUBHOIO. AJKE 3a yMOBHU
peasnizalii MPONOHOBAHOI 1HILIATUBY 1IKOAA (piHaHCaM OyJie MPUPIBHSAHA 10 THIIMX
BU/IIB IIIKOJM, BU3HAHOI Yy MPOEKTI THKKOIO, 30KpeMa: TSIKKOI MIKOAU 370POB’ IO
JIOWHU YH TUIOMY JFOJWHU, TSHKKOI IIKOJHW JOBKULIIO Y BHJI MacoBOl 3armberi
00’€KTIB TBAPUHHOT'O YH POCIMHHOTO CBITY; ITKOJW CBOOOJII 1 T1THOCTI JIFOJAWHH,
MOB’SI3aHIM 3 TOPriBJICIO JIIOABMU; IIKOAM CEKCYallbHIM CBOOOJI YU CEKCyalbHII
HEJIOTOPKAHOCTI JIFOJAWHU, TIOB’SA3aHIM 3 CEKCyaJlbHUM MPOHUKHEHHSM 0e3
JOOpOBUIBHOI 3TOJAW MOTEPIIJIOl JIFOAWHU; INKOAW Oe3memi Bia  JisIIBHOCTI

3JIOYMHHMX OpraHi3alliil; mKoau Oe3meli Bii TepopusMy.

2 Directive 2014/62/EU of the European Parliament and of the Council of 15 May 2014 on the protection
of the euro and other currencies against counterfeiting by criminal law, and replacing Council Framework Decision
2000/383/JHA. URL: https://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=CELEX%3A32014L0062&qid=1681797232202 (nata 3BepHenHs: 10.05.2023).
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Uepes 11e HE MOXKEMO HE MOCTAaBUTH BXKE€ 1HILE MUTAHHA: a YU € MIJICTaBU
BBa)KaTH, 1110, HANPUKIIA, MiapooseHHs 2 (HaBiTh 10 un 50) Thc. TpH (HE KaXKydu
BXKE MPO MEHII CyMH) € CHIBMIPHHM 32 TSKKICTIO 13 JISIMH, 110 TPU3BEIH [0
BTPATH BariTHOCTI, IHBAJIITHOCTI YA BTPATH HOTHU a00 PYKH, TEPAKTOM, JIEPKABHOIO
3pajiolo, 3rBAITYBAaHHSAM, TOPriBieio JoapMu Tomo? He Bapto 3abyBaTu 1 mpo Te,
o0 MiApOOJeHHS Tpolled 3 BHUKOPUCTAHHSIM KOMIT'IOTEpa, a Tak caMo
nepeMilieHHs MiAPOOJIEHUX TPOIlIe Yyepe3 MUTHUN KOPJIOH YKpaiHU € O3HAKaMH,
3a HasABHOCTI SIKMX BIJIMTOBIAHI AISTHHS OLIHIOIOTHCS BXKE SIK 3JI0YMHU O-TO CTYTICHS,
3a sIK1 MOe OyTH MTPU3HAYEHO JIMIIIE TTOKapaHHs y BU1 YB SI3HEHHS Ha CTPOK Bij 8
n0 10 pokiB. A sKIIO MiAPOOJICHHS TPOIIEH BYMHEHO B OCOOJMBO BEIUKOMY
pO3MIpi, TO BOHO BU3HABATUMETHCS 3JI0YMHOM 7-r0 CTyIEeHs (YB I3HEHHS Ha CTPOK
Bim 10 mo 13 pokiB), TOOTO CTaHE OJHOMOPSAKOBUM, HaNpHUKIad, 13
HekBallipikoBaHUM BOUBCTBOM (CT. 4.1.5 Ipo€eKTYy).

Uu Bapro BH3HABaTH 37T04YMHOM 5-ro crymeHs (ct. 6.3.6 mpoekty),
HanpukiIaa, Aii ocoOu, sKa, 3HAWMIOBIIM MiAPOOJIEHY TpOMIOBY OaHKHOTY
HoMiHasioM 100 rpH, 30epirana ii mpu coOi 1 3 METOW 30yTy pO3paxyBaBcs 3a
npua0aHi Ha pUHKY TOPIXH, OTPUMABIIH TAKET 13 TOPIXaMH Ta PEIITY CIPABKHIMU
kymtopamu B cyMi 70 rpH? IlpaBuibHicTh KBamiikauii Takux i 3a 4. 1 cr. 199
KK minrepmms Bepxosruii Cyx'".

VY cBiIOMITIOEMO, TII0 1 BUKJIAJIEHI MIpKYyBaHHS MOXHA Ha3BaTU Cy0 €KTHBHO-
ymorasgaumMu. CyMHIBaEMOCh, OJHAK, Y TOMY, IO TMPOIOHOBAaHE BWU3HAYCHHS
TSDKKOCTI 3rajlanuX (JIHAHCOBUX 3JIOUMHIB Y3TOJKY€EThCA 3 TpunucamMu OCHOBHOTO
3akoHy YKpaiHu, BIAMOBIAHO JI0 SIKUX caMe JIFOJMHA, 1i )KUTTS 1 37J0pOB s, YECTh 1
TIHICTb, HEJIOTOPKAHHICTh 1 Oe3MeKa BH3HAIOTHCS HAWBUIIOK COIL[IATBHOIO
LIHHICTIO.

3aliBUM TIITBEP/KCHHSIM HEBUIIPABAAHOCTI BTUICHOI Yy MPOEKTI 3aHAITO

CyBOpOi MojeNi € €Bponeichkuii mocBia. Hes3Baxatoun Ha BIACYTHICTH

" Tocranosa Kacamiitnoro kpuminanzsHoro cymy Bepxosroro Cymy Bim 3 Tpasms 2018 p. y chpasi
Ne 736/707/16-k. URL: https://reyestr.court.gov.ua/Review/73868689 (nara 3sepuenns: 10.05.2023).
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yH1(DIKOBAaHOTO MiIXOIy A0 OIIHKK CTYINEHS CYCIUIbHOI HeOe3MNeKu (TSKKOCTI)
aHaJ130BaHUX JisHb (TepeayciM 11€ BUSBIIAETHCS y MependaueHH] 3a iX BUMHEHHS
ICTOTHO BIJIMIHHHUX $K MIHIMAJbHUX, TaK 1 MaKCHUMAaJbHUX MEX I[OKapaHb),
3aBJSIKM BIJIMOBIHOMY 3BEPHEHHIO MU MEPEKOHAIUCH Y TOMY, 1110: 1) Ouibmr abo
CHiBMipHO (TIOPIBHSIHO 3 TIPOEKTOM) CYBOpI TIOKapaHHS TepeadadaroThCs
NEepPeBaXXHO B THX KpaiHaxX, KPUMIHAJIbHI KOJEKCH SIKMX 3arajioM BUPI3HAIOTHCS
O1BIIOI0 peNpecUBHICTIO (Hampukiaa, Opaniis); 2) y OUIBIIOCTI €BPONEHCHKUX
KpaiH mopsa 13 MOMJIMBICTIO TPU3HAYCHHS HAJI3BUYAMHO CYBOPHX TOKapaHb
nepea0ayeHo 1 MOXKJIMBICTh MTPU3HAYEHHS M030aBJICHHS BOJI1 Ha JIOCUTh HEBEIHUKI
cTpoku (Bia 1 poKy) 3a BUMHEHHS JIsIHB, K1 HE OyJIM Ha/I3BUYaliHO HEOE3MEUYHUMHU
(BUYMHEHI HE Y BEJIUKUX PO3Mipax, HE OPraHi30BaHOIO IPYIIOIO TOIIO).

3Bakal0Ouu Ha BUCJIOBJICHI apryMEHTH, CXUJISEMOCH 0 AYMKH IPO Te€, IO
BIIMOBIAHA 1IKOJ1a (hiHaHCAM Mae OyTH BiAHECEHA J0 Pi3HOBU/IIB 3HAYHOI (3JI0YMH
3-ro CTymeHs), a He TSKKOI MKoAU. Taka Mpomno3ullis TPYHTY€ETbCS Ha OIIHIN K
MPUOIM3HO OJHAKOBUX IIKOJAM (hiHAHCAM, 3aIOISHOI MIAPOOJEHHSIM TpOIICH, Ta
IHIIMX BUJIB IIKOJIW, BUBHAHOI Y MPOEKTI 3HAYHOIO (ILIKOJA OCHOBaM MPaBOCYAJS;
IIKOJIa TIOPSJIKY OXOPOHH 3JI0pOB’Sl JIIOJe (SKIIO BOHA HE € TSXKKOIO); IIKOJIA
NOPSZIKY OOIry TICMXOAKTUBHHUX PpEYOBHH, MOB’SA3aHOro 3 iX 30yTOoM; IMIKOAa
TaeEMHULI 1HQOpMaILli, MO0 HAJICKHUTh JEpKaBl; IIKOAA MOPSIAKY IyOII4HOT
CITy0H; 11K0J1a JOOPOUECHOCTI y myOsiuHin chepi).

3BiCHO, YBOKHUN YUTA4 MOJKE ITOCTABUTH MUTAHHS: a YU HE 3a0yJu MU TIPU
BHUCYHEHHI TaKOi MPOIO3HUIII] MPO BIAMOBIAHI MIKHAPOAHI 3000B’s13aHHST Y KpaiHH,
0 AKUX W amemtoe poboua rpyma? Hi, He 3a0ynu. BBaxkaemo, opHak, IO
pPO3pPOOHUKAM TPOEKTY y I[bOMY pa3i BapTo OyTH «THYUKIIIMMU» 1 cripoOyBaTu
pealli3yBaTu MOTEHINANl MPOEKTY, SKUM 3’SBUBCS 4epe3 BIAOUTTS y HbOMY HM3KHU
MIPOTPECUBHUX TOJI0KEHb, HASIBHICTh SIKUX J03BOJISIE OJJHOYACHO K B1JI0Opa3uTH
aZieKBaTHUM 0a30BUN CTYIIHb CYCHUIbHOT HeOe3MeKu (TSKKOCTI) aHalli30BaHUX
JisiHB (3710YMHM 3-TO CTYIEHS), TaK 1 B3ATH J0 yBaru nonoxenss 1 Jupextusu €C,

1 Konctutyuii Ykpainu.
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Jlnst 0OroBOpEeHHS MOXEMO 3alpONOHOBYBATH JBa aJIbTEPHATHUBHI HUISIXU
BUPILIEHHSI PO3IJISAYBaHOI TpoOiemu: 1) 3anMileHHS 3a JOCHIKYBaHUMHU
TISSHHSIMH ~ «CTaTyCy» 3JIOYMHIB 5-TO CTYHEHS 3 OJHOYACHUM JIOTIOBHEHHSIM
CT. 6.3.2 TpPOEKTY BKa3IBKOIO Ha Te, IO y pa3l iX BUYMHEHHI B «OCOOJIMBO
HE3HAYHUX» PO3Mipax TKKICTh 3HWKYETHCS] HA JIBa, a B «HE3HAYHHUX» — HA OJIUH
CTYyMiHb, BIANOBIAHO. [Ipy 1bOMYy Ha MOYATKy PO3JLTYy MarOTh OYyTH BH3HAUYCHI
MOKa3HUKHA «OCOOJIMBO HE3HAYHOro (YW IIOCh HA KIITANT IbOTO, ajie He
«MI3EPHOTO») 1 «HE3HAYHOTO» PO3MIpIB, a TaKOX MaroTh OyTH OHOBIEHI (y OiK
30UIBIIICHHSI) TIApaMeTpU «BEJIMKOr0» Ta «OCOOJIMBO BEJIMKOTO» PO3MIPIB,
HasBHICTh SIKMX, AK L€ 1 IepefdaueHO MPOEKTOM Hapasi, Ma€ MiABUUIYBAaTH
TSOKKICTh 3JIOYMHIB HAa OJUH 1 JiBa CTYINEHS, BIJINOBIAHO, 2) HaJgaHHSA
PO3IIIAAYBAHUM 3JI04MHAM 0a30BOT0 3-TO CTYHEHS TSKKOCTI 13 30epeKeHHSIM
MO>KJIMBOCTI HOr0 MIJBUILEHHS y pa3l BUMHEHHS TaKWX JIEIIKTIB y BEJIUKOMY Ta
O0COOJIMBO BEJIIMKOMY po3Mipax (Ha OJWH 1 JBa CTyIEHs, BIAMOBIAHO). pyrwuii
IUISIX BUJAETHCS OUIBII BAAIMM 1 TaKUM, IO Y3TOJKYETHCS SIK 13 MPOIO3UIIISIMU,
O3BYYCHHMH B IOPHJIUYHIA JITEpaTypl 1 COPSIMOBAHMMHM Ha BJOCKOHAJIECHHSA
caukmiit cr. 199 KK', tak i 3 dupekruoro €C. Amke y m. 16 ii npeamGymu
HAroJIOUIyeThbCsl Ha TOMY, IO mepeadadyeHuil UM JOKYMEHTOM MiHIMadbHUN
piBEHb MaKCHMaJbHOTO CTPOKY TMO30aBIEHHS BOJI Ma€ 3acTOCOBYBATHCH
IIOHAMMEHIIIE JIO HAWO1IBII cepio3HUX (HOPM BIAMOBIIHUX 3JTIOUMHIB.

o peudi, BapTO BpaxOBYBaTH 1 T€, 110 32 YMOBH HEBXKUTTS 1HIIMX 3aXOJIIB
IIOJI0 pearyBaHHs JOCTIIKYBAaHUX MPOEKTOBAHUX MPUIMHUCIB (MAE€ThCS HA yBasi
BKa3iBKa Ha METY BIAMOBIAHUX J1i) peai3ailisi MpOMOHOBAHUX HAMHU 17Iei JacTh
3MOry 00Jali YaCTKOBO «3HSTH» MpOOJieMy, fiKa IMOJISITa€ B TOMY, IO BHUMAAKH
BUTOTOBJICHHA 0Oe3 MeTH 30yTy HiApoOJieHUuX Trpolieil, Koiu ocolda JEeMOHCTPYeE
CBO1 3M10HOCTI fIK XYIOXKHHMKA, XapTye, Y KOJM (ajIbIIMBKA MOTPIOHI IS

IIOCTaHOBKH TeanaJ'IBHOI BHCTAaBH TOIIO, JK OC HC IIApaAdO0KCAJIbHO, OXOINIIOIOTHCA

4 Muxaiinos 1. M. KpuminanpHa BiIMOBIJAIBHICTh 32 BHUTOTOBJICHHS, 30yT Ta IHIN HE3aKOHHI ii,
NOB’si3aHi 31 30yTOM migpoOJIeHUX TpoIlel, AepXKaBHUX I[IHHUX NarepiB, OiLIeTiB AepikaBHOI JioTepei, Mapok
AKIM3HOT'O MOAATKY Ta rojorpadiyHuX 3aXUCHUX €JIEMEHTIB: JHC. ... KaHA. ropua. Hayk: 12.00.08. Kuis, 2015. C.
10, 209-210.
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JUCIIO3UIIIEI0 CT. 6.3.5 TPOEKTY, a TOMY MarOTh BU3HABATHCS 3J0YMHOM 5-TO
crynens. [Ipu nboMy, HACKUIBKH MU 3pO3YMLIH, 10 TaKUX BUMAJIKIB HE MOXKe OyTH
3aCTOCOBaHa 1 CT. 2.5.8 mpoekTy «MizepHa mKoga.

[IpuHarigHo 3ayBa)KMMO, IO OJIHUM 13 CEpHO3HUX (CHCTEMHHMX) HEOJIIKIB
MPOEKTY € YHCICHHI HEY3rOJPKEHOCTI MDK BHU3HaueHMMHU B Horo OcoOnmBiit
YaCTHHI CTYNEHSIMHU TSKKOCTI KOHKPETHUX KpPUMIHAJIBHUX MPaBOMOPYIIECHb 13
BUJIAMU IIKOJIM, BCTAHOBJICHUMH y 3arajibHiil 4acTHHI MPOEKTY, HE KaXKy4yu BKe
Ipo  YMODJBIAHICTh  (AOBUIBHICTH)  3alPOMOHOBAHOTO  POOOYOI0  TPYIMOIO
PO3MEXKyBaHHS BUJIIB IIKOJIU. Y 3B’SI3KYy 3 IIMM HaMH Pa3oM 3 IHITUMHU KOJIETaMH,
K1 BXOJIMJIU J0 CKJIay TPYNH HAIIIOHAJIIbHUX €KCIIEPTIB, Y TOCTAHOBOYHOMY ILIaHI
Oyn0 BHUCYHYTO iaet0 mpubpatu 3 posauty 2.5 mnpoekty «lllkoma ta 1i Bumm.
TSXKKICTH KPUMIHATBHOTO MPABOIMOPYIICHHS» MEPEBAKHY OUIBIIICTh PO3MIIIEHUX
y HbOMY CTaTeW, 5iKi, TaK OM MOBHTH, ONHCYIOTh «KYXHIO», Ha sIKiii poOoya rpyna
«TOTyBaJIa» CBOIO KIacHDikamifo KpEMiHAIBHHEX HPABOIOPYIICHB . ADKE U HAC
HE 30BCIM 3pO3YMUIMM € T€, JUIsl YOTO CaM€ y TEKCTI KPHUMIHAJIBHOTO 3aKOHY
MOSICHIOBATH, SIK MOTO0 pO3POOHMKH BU3HAYAIOTh CTYMiHb TSHKKOCTI THX YW IHIIHUX
KPUMIHAJILHUX TPaBOMOpYyIIeHb. YW HE MOpedHimie BIIMOBIIHY «TEXHOJOTIIO»
OMHUCAaTH Yy TOSCHIOBAIBHIN 3amuclli, 3 KO NPOEKT Oynae HagicaaHuh [0
napiameHty? Bupaetscs, mo y Takuii cnocid BAACTbCS  SIK  YCYHYTH
HEy3ropkeHocTi MK 3aranbHoro Ta OcoOJMBOIO YacTHHAMHU TPOEKTY, TakK, 1,
MOXJIMBO, YaCTKOBO 3MIHMTH (3a HAsBHOCTI MiJCTaB) CTYIEHI TSIXKKOCTI MEBHUX
3JI0YMHIB, aJ)Ke poOoda rpyra Bke He Oy/e KOPCTKO «3B’s3aHa» BIAMOBIIHUMHU
IMITIEpaTUBHUMH TIPUITUCAMU 3arajbHOI YaCTUHHU MTPOEKTY.

Opniero 3 HWOro ocoOJUMBOCTEH € Te, L0 3a0XOYYBAJbHUW MPUIIHC,
pPO3paxoOBaHUN Ha YXWJIEHHS BiJ CIUIATH 1 HECIUIATy 3 HEOOEpEeKHOCTI MOJATKY,
300py a00 €IMHOTO BHECKY Ha 3arajibHOOOOB’S3KOBE JIEp)KaBHE COIliajbHe

CTpaxyBaHHS, PO3TAIIOBYEThCS HE B OCTAHHIM 4YaCTWHI BIJMOBITHOI CTaTTI

"> BHCHOBOK HalliOHAJIBHHX eKCIIEpTiB Ha IPOeKT KpuminanbHOro Komexcy Ykpainu (KOHTPOJIbHMI TEKCT
craHoM Ha 30.01.2023 p.). URL: https://newcriminalcode.org.ua/upload/media/2023/03/16/vysnovok-natsionalnyh-
ekspertiv.pdf (mata 3sepHenns: 10.05.2023).
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Oco6mmBoi yactunu (4. 4 cT. 212, 4. 4 c1. 212-1 KK), a B po3mitieHiii y 3arajibHii
yacTUHI NpoeKTy cT. 3.4.2 «HenpusHaueHHs MOKapaHHs Yy 3B’SI3KY 3 MO3UTHUBHOIO
MOBEIIHKOIO OCOOM MiClii BYMHEHHSI KPUMIHAJIBHOTO MPAaBOMOPYIICHHS». Y 4. 7
BKa3aHOI CTAaTTI TOBOPUTHCA TMpO Te, M€ TNPU3HAYAETHCS TMOKapaHHS 3a
nependbaueHe 1M Koaekcom BuMHEHe BIEpIIE YXWJCHHS Big crjatd abo
HECIUIaTy BIAMOBITHUX IIATEXKIB, SKIIO 0co0a 0 MOBIJIOMJIEHHS 1M MPO MiJI03py
criaTuia: 1) BIAMOBIAHI IJIATEX1 Y IBOKPATHOMY po3Mipi Ta 2) (iHAHCOBI CaHKIIIT
91 HEYCTOUKY (1ITpad, MeH:o), sIKII0 BOHU NepeadadeHi 3aK0OHOM abo 10TrOBOPOM.

3ragyBaHHS y 1IbOMY pa3l MpoO JOTOBIp HABOAUTH HA JYMKY TIpO Te, IO
poboua Tpyna a0 cyO0’€KTIB 3JI0YMHIB, mNependadeHux cr. 6.3.12 1 cr. 6.3.14
IPOEKTY, BIAHOCUTH 1 TOro, XTO Oepe M0OpOBUIBHY Yy4YacTb Yy CHCTEMI
3arajbHOO0O0B’SI3KOBOTO JIEP)KABHOIO COLIIAJIBHOTO cTpaxyBaHHA. Takuil miaxin,
BOYEBH/Ib, MOKHA MOSCHUTU TUM, IO 3a3Hauy€Ha ocoba 3000B’s3aHa CIIauyBaTH
CTpaxoOBl BHECKH, XOU 1€l 000B 30K BUILIMBAE 3 BUMOI HE 3aKOHY (HMM € 3aKOH
Vkpainu Big 8 mumua 2010 p. «[Ipo 306ip Ta 00dIK €AMHOTO BHECKY Ha
3araJbHOOOOB’SI3KOBE  JIEpP’)KaBHE  COLlaJbHE CTpPaxyBaHHS»), a JOTOBODPY,
YKJIaJIEHOTO 3 YIIOBHOBa)KEHUM JIep’KaBHUM OpraHom. BosiHoudac, KOMEHTYIOUH CT.
212-1 KK, oguH 3 aBTOpIB LUX PSAAKIB CBOTO 4acy BiJI3HA4aB, 10 O3BYYEHUU
BUCHOBOK CYIEPEYUTh MPUPOJI AOTOBIPHUX MPABOBIIHOCHH, Kl CKIANAIOTHCS Y
3B’SI3KY 3 JOOPOBLIBLHOIO YYacTIO OCOOM y CHCTEMi 3arajlbHOOOOB’SI3KOBOTO
JIepKaBHOTO COIIaJIbHOTO cTpaxyBaHHs. Taka oco0a He 3000B’s13aHa 3/1MCHIOBATH
HapaxyBaHHs, OOYMCIIGHHA Ta CIUIaTy CTPAaxOBUX BHECKIB BIAMOBITHO Ta Yy
NOpSAKY, MependadyeHOMy CTPaxOBUM 3aKOHOJABCTBOM, a BIAMOBIAHUN JOTOBIP
MOXe OyTH JIOCTPOKOBO pO3ipBaHUM (30Kpema, Yy pa3l CHUCTEMaTUYHOIO
NOPYIIEHHS 3aCTPaxoBaHOIO 0CO00I0 HOTro yMOB). 3Ba)Kalouu Ha I apryMEHTH,

BHCHOBYBAJIOCS, 1110 3aCTOCYBaHHS caMe TaKoi (He KpUMIHAJIbHO-IIPABOBO1) CaHKII1
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€ OLIBII JOPEYHUM 1 cripaBeIuBUM, HXK nependayene KK mokapanss, y 3B 43Ky 3
anm ct. 212-1 KK y BkazaHiii yacTHHI mimsrae 06MesKyBalIbHOMY TIyMadeHHIO .

TakuMm yuHOM, poOOUIi Tpymi BapTO 0JaTKOBO OOMIPKYBaTH MUTAHHS PO
cy0’eKTHUM CKJIaJ 3JI0YMHIB, iepeadadeHux ctT. 6.3.12 1 cT. 6.3.14 nipoexTy.

[ToBepTatouncey 10 BIAMOBIAHOTO 3a0X0UYyBajdbHOTO mpumnucy (4. 7 cr. 3.4.2
MPOEKTY), CJiJ 3a3HAYUTH, IO 0co0a, sfKa BUMHWIIA 3JIOYMH, TNependayeHuit
cT. 6.3.12 abo ct. 6.3.14 poeKTy, Ta OopraHizailis, sKa € MJIATHUKOM IOJaTKOBHUX
BHECKIB Ta €IWHOTO BHECKY Ha 3arajJbHOOOOB’SI3KOBE JEpXKaBHE COIlialbHE
CTpaxyBaHHs, — 1€ Pi3HI OCOOH.

bykBasnbHe TiayMaueHHsI BHKJIaAeHOI y monaiOHui cmocid 4. 4 cr. 212 KK
JI03BOJISIE CTBEPXKYBATH, 110 IIsI HOpMa HEe TIOBMHHA 3aCTOCOBYBATUCH Y Pa3i, KOJIU
no/JaTku, 300pu, (iHAHCOBI CAHKIII 1 MEHS CIUIadYeHl HE OCOOUCTO CIIy)OOBOIO
0CcO00I0 MIANPHUEMCTBA, YCTAHOBM YM OpraHizaunli, BHHYBaTOl0 y BYHMHEHHI
NOJIATKOBOTO 3JIOYMHY (32 paxyHOK ii BJIaCHUX KOIUTIB), a CaMOIO IOPUAUYHOIO
oco0or10 (Bif i iMeH1). X0 3p03yMLI0, III0 CaM€ OCTaHHS IOPUIAUYHO € TJIaTHUKOM
MOJATKIB 1 300piB, HA HEl K y pa3l BUMHEHHSA IMOJATKOBOIO NPABOMOPYIIEHHS
HaKJIaIaroThesl (IHAHCOBI CaHKINI 1 TIeHs, a Ciayk0oBa ocoba IiJNMpUEMCTBA,
YCTaHOBH, Oprasizauii sk cy0’exkT 3i04uuHy, nepegodoadeHoro ct. 212 KK, nHe €
IUTATHAUKOM OOOB’SI3KOBUX TUIATEXIB, SKI BXOISATh y CHUCTEMY OMNOJATKyBaHHS.
3po0ieHn BHCHOBOK TMOIIMPIOETHCS HABITh HA T1 BHUIIAJKH, KOJHM ITOJATKOBHI
3JI04MH (PAaKTUYHO BUYMHEHO B IHTEpecax IOPUAMYHOI OCOOU, OCKUIBKM KOUITH, HE
CIUTau€HI SIK TOAATKW 1 300pW, BUKOPUCTaHI Ha 1ii mOTpedbu (PO3BUTOK
BUPOOHMIITBA, CTBOPEHHS JTOAATKOBUX POOOYMX MICIb, OCBOEHHS HOBUX PUHKIB
TOIO). SIK BapiaHT BUPILIEHHS MO3HAYEHOT IPOOIEMH OJTHUM 3 aBTOPIB LUX PAJIKIB
BHCJIOBIIIOBAJIaCh JYMKa Mpo Te, 1m0 BaockoHaneHa 4.4 cT.212 KK noBuHHa
MICTUTA OKpeMy (albTepHATHBHY) BKa3IiBKy Ha CIy>KO0BYy 0c00y, sika BKuJa

3aXO/IB IIOJO0 CIJIaTH MIAMPUEMCTBOM, YCTaHOBOKO, OpPraHi3aIli€l0 MOJATKIB 1

' HaykoBo-npaxTHunnii komeHTap Kpuminamseoro komekcy Ykpaimu / 3a pen. M. 1. Menbhuka,
M. 1. XaBpoHntoka. 10-te Bua., nepepo0i. ta nonos. Kuis: BJ] «lakop», 2018. C. 721-722.
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300piB, mTpadHUX CaHKINA 1 meHi. BBaxaeTbcs, 1m0 y Takui crocio Oyne He
TUIBKH BUPIIIEHO TPoOJieMy HoraimieHHs (y TOPsIKY 3aCTOCYBaHHS KPUMiHAIBHO-
MIPABOBOTO 3a0XO0YEHHSI) MOAATKOBOTO OOPTy 3a paxyHOK KOIITIB HE CIyX)OOBOT
oco0u — cy0’€eKTa 3JI0YMHY, a FOPUIUIHOT 0COOM — TIJIaTHHKA MOJATKIB 1 300piB, a i
HAroJIOIIEHO Ha TOMY, IO IS 3BUIBHEHHS BiJl KPUMIHAJIBHOI BiAMOBITAIBHOCTI
BUHHA 0C00a MYCHTb 3/[{/{CHUTH [EBHI MO3UTHBHI TOCTKPUMIHATbH] BIHHKH .
CniB3ByyHO po3MmipkoBye B. B. OmiliHMu€HKO, Ha AYMKY SIKOrO, OyKBajbHE
TaymadeHHs 4. 4 cr. 212 KK Bka3zye Ha Te, 110 BiALIKOAYBAaHHS IIKOIH, 3aBAAHOT
3JI0YMHOM, Ma€ 31HCHIOBATUCS came (PI3UYHOI0 0CO0010, sIKa Oro BUMHMIIA, a 1€
MOPOKYE CKIIATHOINI TPH 3aCTOCYBaHHI 3a0XOYyBaJbHOI HOPMH Yy BHITQJKaXx,
KOJIU HIEThCS MpO CIUIaTy JOHApaxOBaHUX MOJATKIB, 300piB (00OB’SI3KOBUX
IJIATEXIB) 32 MOJATKOBHM IOBIIOMJICHHSAM-PIIICHHSIM, 32 SIKUM BIAMOBIIHO 10
MOTATKOBOTO 3aKOHOJABCTBA HAJICKHUM CY0’€KTOM CIUIATH € IOpUAUYHA 0co0a, a
He ii cimy»x00Ba ocoba. Uepes e nociianuk npomonye 4. 4 c¢r. 212 KK gonoBautu
OKPEMHM 3rafyBaHHsAM PO 0co0Y, ska 3a0e3MeUrIa CILIATy HANEKHHUX KOIITIB'®.
Ha wam mnormsa, Bukianeni npomosuiii de lege ferenda maroTh OyTH
OCMHUCJIEHI pPOOOYOI0 TPYMOK 1 3 Ti€El NPUYMHH, IO BOHH JO3BOJSIOTH
JIeTaJli3yBaTH iICHYIOUY Cy/IOBY MPAKTUKY. Tak, CKacOBYIOUH MTOCTAHOBY PAlOHHOTO
Cyny, Ha MmiAcTaBl siKOi ciyxk00B1 ocoou BAT 13 razonocrayanus i razudikarii
«KpuBopixkraz» Oynu 3BUIBHEHI BiJ] KpUMIHAIBHOT BIAMOBINATBHOCTI 32 YXUJICHHS
Bix cruiat [1JIB, Bunmii cnemianizoBanuii ¢y YKpaiHu 3 po3risily IUBUIbHUX 1
KpUMIHAJIbHUX CIIpaB 3a3HA4yMB, 110 Uit 3acTtocyBaHHS 4.4 cT.212 KK momo
CITy>K00BOi 0COOU MIAMPUEMCTBA, SIKE € MIIATHUKOM MOAATKIB, HEOOX1HO, 100 1S
oco0a B3sJla OCOOUCTY JI€BY ydacTh Yy CIUIATI MIANMPUEMCTBOM HAJEKHUX CYM

MoJaTKoBOro Oopry, mieHi abo ¢iHaHcoBUX caHKIIA. Taka y4yacTh MoOXe

' Nynopog O. O. ITpo 4eproBy cnpoGy BIOCKOHAICHHS 330X0UyBAIBHOI HOPMH, PO3PaX0BaHOI Ha 0Ci0, sIKi
BUMHIIM YXWJICHHS BiJl CIUTaTH MOAATKIB 1 300piB. FOpuouunuii nayxosui enekmponnuil scypran. 2016. Ne 5. C. 84—
87; HayxoBo-npaktnunnii komeHTtap KpuminaneHoro xkoxekcy VYkpaimm / 3a pea. M.l MenbHuka,
M. 1. XaBpoHntoka. 10-te Bua., nepepo6ur. ta nonos. Kuis: B/ «lakop», 2018. C. 719.

8 Oniitnuuenko B. B. 3BinbHeHHs Bij KpUMIHAJBHOI BiJIOBIJAILHOCTI 32 YXWIICHHS BiJ CIUIATH MOJATKIB,
300piB (000B’s3KOBHX IUIaTeXkiB) 3a 4. 4 Ta 4. 5 c1. 212 KK Ykpainu: aBToped. auc. ... kana. ropua. Hayk: 12.00.08.
Xapkis, 2018. C. 11, 17.
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BUPAXATUCh y BUYMHEHH1 i, COpsIMOBaHUX HA MOTAalIeHHs 3a00proBaHOCTI, B
MeXax CBOiX CIY>KOOBUX MOBHOBaXEHb, a00 y BHECEHHI 3 I[1€}0 METOIO KOIIITIB Ha
paxyHOK MiJIPUEMCTBA, a00 y BIAIIKOIYBAaHHI CIUIAYEHUX IOPUAHMYHOIO 0CO0O0I0
cyM. SIKIio K BKa3zaHl CyMH CIUTQ4€HI MIJNPUEMCTBOM 0O€3 Y4acTi CIIy»KOOBOT
ocobwu, sika BUMHUIIA 371049uH, TO 4. 4 cT. 212 KK 3acTocyBanHIO HE miisrae’ .
3po3yminio, 1O 3MIiCT 4. 7 cT. 3.4.2 TMPOEKTY y PO3TIsAyBaHI YacTUHI €
MOXIIHUM BiJl CHPUUHATTA <«JyXy» KPUMIHAJIBHO-IIPABOBOIO KOMIIPOMICY Y
dickanpHIN cdepl. 3 BOro MUTAHHS MOXIJIMBI Taki BapiaHTH: 1) 3rajgana HOpma
MOKJIMKAaHA TepeAyCiM BHUKOHYBaTH TMparMaTU4HI 3aBJaHHA — HAIMOBHEHHS
OIO/KETy KOIITaMH, «PO3BAaHTAKEHHS» TMPABOOXOPOHHHUX PECYpPCIiB JAEpiKaBH,
MPOJIOBXKEHHS HOPMaJbHOI (PIHAHCOBO-TOCIOAAPCHKOI JISNIBHOCTI TIJIATHUKIB
MOJATKOBUX 1 COLIAJILHUX BHECKIB TOIIO. Y TaKOMY pa3i HE Ma€ MPHUHIIUIIOBOTO
3HAYCHHs, 32 PaXyHOK YHIX KOINTIB TOTAlIeHO MOJAaTKOBUH OOpr, TOJOBHE —
pe3ynbTaT. OnHak JoriyHUM Oysio O BHECEHHS BIIIMOBIIHUX CYM OpTaHi3alli€lo,
(b1HaHCOBI MOXJIMBOCTI SIKOi € 3a3BUYail OUTBII MOTYKHUMH; 2) «KapaTu TPUBHEIO»
TOTO, XTO BYMHHMB YXWICHHS BiJ CIUIaTH TOJATKIB Ta €IWHOTO BHECKY Ha
3araJlbHOOOOB’SI3KOBE JIep)KaBHE COIlaJlbHE CTPaxXyBaHHSA 1 XTO PO3PaxoBYe
3aBASIKM TO3UTUBHIA MOCTKPUMIHAJIBHIA MOBEAIHII MPOJAEMOHCTPYBAaTH BTpPATY
CYCIUJIBHOI HEOE3MEeKU CBOET 0COOM Ta, AK HACHIOK, YHUKHYTH KPUMIHAIBHO-
npaBoBoi permpecii. Ha choromni u. 7 ct. 3.4.2 mpoekty BTUTIOE (Tpeda Tak
pO3yMITH) caMme Iieil KoHUenT; 3) moeAHyBaTu nepuie 1 Apyre. CXUIAIOYHUCH 10
JYMKH TIPO ONTHUMAJBHICTh TPETHOTO BapiaHTy, Y MeXaX SKOTO JIOMYyCKA€ThCS
CIulaTa MoJAaTKiB 1 300piB, (PIHAHCOBMX CAHKIIIM 1 MEHI 32 PaxyHOK KOIUTIB SIK
opraHizamii, Tak 1 ii cmyk00B0oi 0coOu — cy0’€KTa BIANOBIIHOTO 3JIOYHHY,
BBA)KAEMO, IO poOOYIN Tpymi € CEHC MOAATKOBO OOMIPKYBaTH MHTAHHS IPO

perjaMeHTallilo 3TaJIaHOr0 PI3HOBUY KPUMIHATBLHO-ITPABOBOTO 3a0X0UYEHHSI.

" Vxpama komerii cyamiB cyI0BOi mamaTH y KpMMiHAIBHHX CIpaBax BHINOro cremiazizoBaHoro cysmy
VYxpaiHu 3 po3risiay LMBIIBHUX 1 KpUMiHAIBHUX cnpaB Bin 14 mororo 2013 p. y cmpasi Ne 5-233xm13. URL:
https://reyestr.court.gov.ua/Review/29619860 (nata 3Bepuenns: 10.05.2023).
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Ha Binminy Big nomepeanuka (ct. 222 KK «lllaxpaiictBo 3 (pinaHcOBUMHU
pecypcaMm»), CKJiaJ KpUMIHAIBHOTO MPaBOMOPYILEHHS, ependaueHoro cT. 6.3.15
npoekTy «KpeautHe maxpaicTBo», € MaTepiaibHUM, aJKe Y IIbOMY pa3l HIeThCs
Opo JISHHA, «II0 CIOPUYUHUIO ICTOTHY MAWHOBY IIKOOU KPEAUTOPY».
[Ipono3urmito  nekpuMiHamizyBaTd  (OpMadbHUN  CKIaJd  KPUMIHAJIBHOTO
MIPaBOIIOPYILICHHS Y BUTJISAI1 HAJaHHS 3aB1JJOMO HEMpaBIuBOi iHpopMaIlii opraHam
Jep:kaBHOI Biaau, opranaM Biagu APK um opranam MiciieBoro camoBpsi1yBaHHS,
OankamM a0o0 IHIIUM KpeIuTopaM 3 METOI0 OJCpXKaHHS CyOcHIid, CyOBEHIIIH,
JOTaIllil, KpEeIWTIB YW TUIBI M[[0JI0 TMOJATKIB Yy pa3i BIICYTHOCTI O3HaK
KPUMIHAJIBHOTO TpaBornopyuieHHss npotu BiacHocTi (ct. 222 KK) BucyBae,
3okpema, O. E. PanyTHuii, skuii BBaxkae, 110 Taka IOBEIIHKA HE MICTUTh
BIAMOBIAHOrO CTymeHs cycminbHOi HeGesmeku . CHPHIMAIOYH i3 3MiCTOBHOI
TOUYKH 30py TaKy MPOTMO3HIII0, BOJIHOYAC 3ayBAKUMO, 10 32 MiTXOAY, BTIJICHOTO Y
MPOEKTI, 3JI0YMHAMHU OJIHIE€T TSHXKKOCTI BU3HABATUMYTHCA TaKi, 10 CHPUYUHUIN
OJIHAaKOBY MailHOBY IIKOJZly, 3 OJIHOIO OOKY, «KJIaCH4HI1» IOCSTaHHS Ha BJIACHICTb,
BKJIIOUAIOUM IaxpaiictBo (3a tepminoisoriero KK), a, 3 1iHmoro, kpeauTHe
IaXPancCTBO.

[eit miaxig sK Takui, 00 ITHOPYE PI3HUM CTYMHiHb CYCIUJIBHOI HEOE3NeKu
(TSKKOCTI) BIATMOBIIHMX JisiHb, HE BHUJAAETHCS onTUMaibHUM. Haramgaemo, mo B
IOpUIUYHINA  JiTeparypl 1 CyAOBIM  MpakTUIll TOJOBHUMH  KpPUTEPISIMU
pPO3MEXYBaHHSI KpUMIHAIBHUX MPABONOPYLIEHb, NepeadayeHux cT. 222 1 cr. 190
KK, TpanuiiifHO BHM3HAIOTHCS CHPSIMOBAHICTh YMHUCIY Ta MOMEHT HOro
BUHUKHEHHS. Y pa3i maxpaiictBa 3 ()IHAHCOBUMM pecypcaMH yMHUCET BUHHOTO
COpSAMOBAaHUN HAa TUMYAcOBE OTPUMAHHS KPEIUTHUX KOIITIB 13 HACTYIHUM,
MOJKJIMBO, HECBO€YACHUM iX moBepHeHHsM. [logo HemoBepHeHHsS OaHKIBCHKOTO
KPEANUTY SIK CIOCOO0Y MIaxpaiiChKOTO 3aBOJOIIHHS MallHOM, SIKE HE OXOILTIOETHCS

nucnosuitiero cr. 222 KK, notpibHO BUXOIUTH 3 TOTO, 110 OTPUMAHHS MaifHa il

* Pamyramii O. E. KpuMiHaIbHO-TIPaBOBa OXOPOHA HOBHX (OPM EKOHOMIUHOI MisIbHOCTI. Bichux
Acoyiayii kpuminanvrozo npasa Ykpainu. 2022. Ne 2. C. 155.
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YMOBOIO BUKOHAHHS SIKOTO-HEOY/lb 3000B’si3aHHS MOXKE KBali(iKyBaTHUCh SK
1axpancTBO JUIIE y pas3i, KOJM BUHHA 0co0a 1€ B MOMEHT 3aBOJIOJIIHHS I[UM
MaiiHOM Majla Ha METi WOTOo MPHUCBOITH, a 3000B’sI3aHHS — HE BUKOHYBAaTH. Y pasi
niaxpaicTBa BHHHA oco0a yKJIajae KpPEAUTHHM JOTOBIp JIMIIE JUIsl TOro, 1100
OpPUXOBAaTH 3JIOYMHHUN XapakTep CBOIX [ii, CHOpSIMOBaHMX Ha Oe30mIaTHe
3aBOJIOJIIHHS Ha3aBXKAU UYKUM MaitHoM" .. Tomy mi aii BBaXalOThCS OUIBII
CyCHiIbHO HeOe3MeYyHMMM 3a InaxpaicTBO 3 (iHAaHCOBUMH pecypcaMu (3a
TEPMIHOJIOTIEI0 MPOEKTY — KPEIUTHE IMIAXPaliCTBO), [0 BUILIMBAE 3 MOPIBHSIHHOTO
aHami3y cankiii craret 191, 222 KK.

Jns utrocTpaiii oO0CTOIOBAHOI HAMU TE3W 3MOJEIIOEMO JIBlI CHUTYallil, KOJHU
0JlHa ocoba NUIIXOM OOMaHy OTpUMYy€e B 0aHKy KpeauT y po3mipi 200 PO, sikwmii
BOHA 13 CaMOro IMOYaTKy HE Majia HaMmipy IOBEpTaTH, a 1HIIA — Hajae OaHKY
HEIpaBAuBY 1H(OPMAIIIIO PO IKEPENO CBOIX J0XO/IIB, OTPUMYE B OAHKY KPEIUT Y
po3mipi Tux camux 200 PO, sikuii BoHa Malia HaMip TOBEPTATH, OJHAK Yepe3 BilHY,
BAJIIOTHI KOJMBAHHS, 1HINI TOBaXHI MPUYMHHU TMOBEPHYTH HE 3moria. OOuaBa
OKpECJICHI PI3HOBHUJM TOBEAIHKM SIK TaKi, MO0 CIHPUYMHWIA ICTOTHY MaWHOBY
IIKOAY, X04 1 KBali(iKyBaTUMYThCSl 3a PI3SHUMH HOpPMaMu MpOekTy (cT. 6.1.4
«Bukpanenus» 1 cr. 6.3.15 «KpeautHe maxpaiicTBo», BIAIOBIAHO), BPELITI-PEILT
OyayTh BU3HAHI 3J04MHAaMU ofHAKOBOro (1-ro) crymens. I ne sikimo He Opatu 10
yBaru 0OCTaBUHHU, SIK1 MIABUIIYIOTh TSDKKICTh 3JIOUHHY.

A Temep ySABHMO CHTYyallif0, KOJM TMiANpPHEMEIb, HAJIABIIN HEMPABIUBY
iH(popMarlito, oTpuMye KpeauT y posmipi Bxke Outbiie 10 tuc. PO (BpaxoByrouu
po3mip PO, 3akpirmieHuii y NpoeKTi, 151 CyMa € HUIKOM BIpOT1AHOO JJIsl O171b-MEHIII
CepHO3HOTO MIAMPUEMIIS), IKU HaMaraBcsl MOBEPHYTH KPEIUT, ajleé CBOEYACHO HE

3MIT I[bOTO 3p0o0UTH (Yepe3 MOBakHI MpU4rHK). BpaxoByroun ct. 2.5.11 mpoekTy,

! Moiicux B. P. KpuMiHambHa BiAMOBiZaibHICTh 33 IIAaXpaicTBO 3 (iHAHCOBMMH pecypcamu B YKpaiHi:
aHaJi3 TPaBOTBOPYOCTI 1 mpaBo3acrocyBaHHsA: MoHorpagis. KuiB: Artika-H, 2010. C. 134-150; HayxoBo-
npakTHYHN KoMeHTap KpuMiHanbHOTo Kosekcy Ykpainu / 3a pex. M. 1. Menbnuka, M. 1. XaBpontoka. 10-te Buz.,
nepepo0i1. Ta nonos. Kuis: B/l «/lakop», 2018. C. C. 749; Ormsin cynoBoi npaktuku KacariifHoro KpuMiHaaIbHOTO
cyay y ckinani Bepxosroro Cyny B NpOBaPKEHHSIX IPO KPUMIHANBHI IIPaBOIOPYIIEHHS Y c(epi rocnoaapchkoi
nisutbHOCTI. Pimenns, BHeceni no €/IPCP, 3a mepion i3 2018 poxy mo »xoBtenb 2022 poky. C. 59-61. URL:
https://drive.google.com/file/d/1F6j4 NwkN4d5ermF1590GDYPamYHoUOL/view (nata 3Beprenns: 10.05.2023).
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Take JTISHHS Mae (SIK, HampHKJIaz, 1 Kpaaibkka MaiiHa BapTicTio Oibiie 10 tuc. PO)
BU3HABATUCH 3JI0YMHOM 5-TO CTYIEHs. Y CIYIIHOCTI TAKOTO MiJIX0/1y MU CEpHO3HO
cyMHiBaeMoch. [linTBepkKeHHSIM HEOE3MMIICTABHOCTI HAIIMX CYMHIBIB CIYTY€E
BIIMOBIAHUM 3apyO1’KHUM JTIOCB1JI, SKWH 3aCBIIUYE, 110 TTapJIaMeHTapii 1HIINX KpaiH
CTYIHb CYCIUIBHOI HEOE3MEeKU (TSHKKOCTI) KPEIUTHOTO MIaXpalicTBa OIMHIOIThH 5K
TaKHUM, SKUN € ICTOTHO MEHIIMM MOPIBHSHO 31 3JI0YMHAMU TIPOTH BIACHOCTI.

OuiHIOIYM PIIIEHHS PO3POOHUKIB MPOEKTY MPO BU3HAHHS 3JIOYUHHUM JIUIIIE
TUX PIZHOBUAIB KPEIUTHOTO MIaXpailCcTBa, Kl CIPUYMHUIN ICTOTHY MaWHOBY
HIKOJly, MM HE MOXXEMO HE€ IOCTaBUTU 1 MUTAHHS, YOMY BOHU HE BU3HAIU
IPOCTYNKOM 1 (DaKTHUYHO JIEKpUMIHAII3YyBalM aHAJOrIYHE JISHHS, SKE He
CIOPUYMHUIIO ICTOTHOI MaifHOBOI IIKOAU? BpaxoByrouH MpOMOHOBaHY CTPYKTYpY 1
3araJlbHUi KOHUENT nooyaoBu OcoOMBOI YaCTUHU MPOEKTY, TAKUA KPOK OyB Ou
[IJIKOM JIOTTYHHM.

JIMCKyCIMHUM BUJA€TbCS BUKOPUCTAHHS AJI TMO3HAYEHHS [1M, BKa3aHUX Yy
cT. 6.3.15 TmpoeKTy, TEPMIHY «IIaXpancTBO», BKUBaHHA sikoro y cr. 222 KK,
NONPHU YTOYHEHHSI CTOCOBHO TOT'O, IO BOHO CTOCYEThCSI (PIHAHCOBUX PECYPCIB, SIK
BIJIOMO, 1 € TIEPUIONPUYMHOI BHUHUKHEHHS TMPOOJEMHU  BIIMEKYBaAHHS
nepeadayeHol HEK MOBEIIHKU B «KJIAaCHYHOTO» IIaxpaicrtBa. HaromicTe Ham
IMIIOHY€ JTOCBIJl TUX 3apyOKHMX 3aKOHOAABIIIB, SIKI 3aMICTh TaKOTO MIJIXOIY Yy
HOpMax-aHajorax BKa3ylTb, HaMmpukiaa, Ha «ooMany» (ctT. 238 KK Mongosu) abo
«He3akoHHe oTpuMaHHs kpenuty» (ct. 208 KK I'pysii). Takuil Kpok 103BOJIsIE
YITKIIIE TO3HAYUTH IOPUIUYHY TPHUPOAY AaHAII30BAaHOTO TOCSTaHHS Ta HOTro
BIJIMIHHICTb BiJ] 3JI0YMHIB MPOTH BIACHOCTI.

Cnpaga me ¥ y ToMy, 110 3MOJIeJIbOBaHI HAMU BHUILE CUTYyallli BUXOJATH 13
(BCTaHOBJICHOI IIJISIXOM CHCTEMHOTO TIyMayeHHS IOJIOKEHb MPOEKTY, a TaKOXK
TaKoi, 1[0 BHUIUIMBAE 3 YCTAJEHOIO PO3MEXYBaHHS CKJIAIIB KpUMIHAIbHUX
npaBonopyiieHb, nependadeHux crarrtamu 190, 222 KK) pizHuili Mixk KpeAUTHAM
IaxpancTBOM 1 BUKpaJACHHAM dyxkoi pedl (cT. 6.1.4 mpoekTy), OMHUM 13 CITOCOOIB

BUMHCHHS SKOI'O MOXCE 6YTI/I CIIOTBOPCHHA BOJII BJIACHMKAa 4YH 3aKOHHOTO
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BojoAuTbI (M. 6 4. 2 cr. 1.4.1 mpoekTy). SIKIIO X TIAyMAyuTH JUCIIO3UIIIIO
TenepimHboi penakiii cr. 6.3.16 npoekty («Ocoba, sika HE MOBEpPHYJA KPEAUT,
oJiep>KaHUi BHACIIOK MOJaHHS HEIO 3aBIIOMO HEMpaBAuBOi iH(opmarii OaHKy 4u
iHIIA  (QiHAHCOBIM yCTAaHOBI, IO CHPUYMHUIO ICTOTHY MAaMHOBY IIKOIY
KPEAUTOPY...») OYKBAJIbHO, TO MOKHA 3pOOUTH ¥ IHIIUI BUCHOBOK — PO T€, L0
cT. 6.3.16 mpoekTy mependavae crieliaJbHUNA PI3HOBUJI BUKPAJEHHS, MPEIMETOM
gKkoro € crneuudiuHe MaiHO (KpeAMTHI KOIITH). 3Ba)KalouM Ha CKa3aHe,
pEKOMEHIyeEMO pPOOOUiid Tpymi CcropoOyBaTH UITKINIE PO3MEKYBATH CKIIATU
3JI0YMHIB, TiepeadayeHux cT. 6.1.4 1 ct. 6.3.16, 30KkpemMa 3a JOTTOMOTOI0 MIPUHOMIB,
YCHIIIHO arpoOOBaHUX y 3apyO1’KHUX aHAJIOrax.

[TosiBa y mpoekTi cT. 6.3.20 «3510BXKUBaHHS IIOAO0 (PIHAHCOBUX IHTEPECIB
€Bporneiickkoro Coro3y» 3yMOBIIEHAa CXBAJIbHHUM IIParHeHHSAM pPO3POOHUKIB
NpoeKTy BpaxyBaTu mnojoxeHHs Jupektusu (€C)2017/1371 €Bponeiicbkoro
[Tapmamenty 1 Pagu Big 5 yepBHs 2017 p. «IIpo 60poTsOy 3 maxpailcTBOM 11010
¢dinancoBux iHTepeciB Coro3y 3a JOMOMOTOI0 KPHUMIHAJIBHOTO TIpaBay, sKa
3000B’s3y€ JIepKABU-UJICHU TMEpe0ayuTd B HAIIOHAJIBHOMY 3aKOHOJIaBCTBI
KpUMIHAJIbHE  TOKapaHHS JUIA  [IaXpaiCbKUX  JisHb 1  KPUMIHAJIBHUX
MPaBOIOPYILIEHb, OB’ A3aHUX 13 MIAXPANCTBOM, 1110 3aBAAOTh IIKOJIX ()1IHAHCOBUM
iHTepecam Coro3y, Ha skl nommproeTbes ais miel Jupexktusu (. 31 [IpeamOymn).
BoueBuap, 3Bakaroud Ha HASBHICTh WX IMIEPATUBHUX IOJIOKEHB, CTATTSIMHU
noai0HOro 3MICTy OyJM AOMOBHEHI KPUMIHAJIbHI KOJEKCH HU3KH €BPONEUCHKUX
nepxkaB (Ecronis, CnoBawyuuna, CnoBeHis, Yexis), $Ki YCHIIIHO MPOUIIUIN
HEMpPOCTUI €BPOIHTErpallifiHUi LUISIX, Ha sAKUM crajna W YkpaiHa. Tomy Taka
3aBOAUIUBICTh POOOYOI IPYIM MA€ JIMILIE BITATUCS.

Boanowac 3BepHemMO yBary Ha Te, LI0 Yy TPOEKTOBaHIM HOpPMI HE
MO3HAYAI0ThCS (OMUCYIOTHCS) PI3HOBUIU 37I0BKUBAHb, 3aMICTh YOI'O BKa3YEThCS Ha
dinancoBi iHTepecu €C, BU3HAUYCHHS SKUX HAJAEThCS HA TOYATKY po3ainy 6.3
MPOEKTY, i€, CBOEID YEpProro, MICTUThCS Biacwmiika no0 3ragaHoi upextusu €C.

3 oiHOTO OOKY, TaKMil CIIOCIO KOHCTPYIOBAHHS aHaJII30BAHOI CTATTI € 3PYYHUM Ta
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«EKOHOMHHMM» (3 TOYKHU 30pYy OOCATYy TEKCTY MOTEHIIMHOro 3akoHy). OnHak, 3
IHIIIOTO, MAa€MO 3a3HA4YMTH, 110, MalyTh, HENAPEMHO Y KPUMIHAIBHOMY
3aKOHO/IABCTBI 3raJlaHUX €BPOINEUCHKUX KpaiH, B SIKUX MICTATHCA MOAIOHI HOPMH,
3MICT BIAMOBITHUX TOPYIICHb PO3KPHBAETHCS y AMCHO3UIIAX (1€, HAINPHUKIAI,
ct. 209-1 KK Ecronii, ct. 261 KK CinoBauunnu, ct. 229 KK Crnosenii, ct. 260 KK
Yexii) 3a 10MOMOTOI0 BKa3iBKM Ha KOHKPETHI MopylieHHs. BBaxkaeMo, 1m0 poboua
rpyna Maja O pO3IJSHYTH MOXIMBICTh IIOJI0HOT KOHKpETH3aIii y Mexax
cT. 6.3.20 mpoekTy, ampKe y HUHINIHBOMY BHUTIIAMI 11 PEMAKIlis, sIKa MICTHThH
HaJMIpHO a0cTpakTHE POPMYIIIOBAHHS, HE J03BOJISIE BECTH MOBY PO TOTPUMAHHS
NPUHIUIY IOPUANYHOT BU3HAUeHOCTI (cT. 1.2.2 npoekty). o cioBa TyT HaBpsn 4u
CTaHE y HaroJi i BU3HAYEHHS TOHSTTS «3JIOBXMBAHHS», HABEJICHE Y 3araJIbHOMY
«raocapii» (m. 19 4. 2 cT. 1.4.1 npoekry).

3aBeplyoun aHalli3 MMOJO0KEHb MPOEKTY MPO KPUMIHAIBHI MPAaBOMOPYIIEHHS
npotu (iHAHCIB, BUCJIOBUMO JI€SIKI MIpPKYBaHHS 3 TMPUBOAY TPYNH HOPM,
MPUCBAYEHUX Jieraiizallii (YMUCHIM Ta HEOOEpekHiil) 1 BUKOPUCTAHHIO aKTHUBIB
(moxomiB), OJEp)KAHUX 3JIOYMHHUM INUISIXOM, [IJIi BUMHEHHS  3JIOYMHY
(ctarTi 6.3.21, 6.3.23, 6.3.22 NpOEKTY, BIJAMOBIAHO).

Sk 1 B cTAaTTSIX MpO Jieramizallito, B Horo cT. 6.3.22 BUKOPUCTOBYETHCS 3BOPOT
«mpenukatHe AisHHsS». [lpm mpomy y m. 4 crT.6.3.1 mHpoekTy HABOAUTHCS
BU3HAYCHHSI TIOHATTS MPEAUKATHOTO JISTHHS JIUILIE MO0 Jierami3amii (BIIMUBAHHS ).
OdveBuaHO, MO II€¢ BHW3HAYCHHS BApTO TOMMPUTH 1 HA TAKWW 3JI0YMH, 5K
BUKOPHUCTAHHS aKTHBIB (0XOiB), OJCp>KaHUX 3JIOYMHHHUM IUISIXOM, Il BUNHCHHS
3JI0YMHY, aJK€ HaBpsAJ 4M JUIs MOTPed 3aCTOCYyBaHHS CT. 6.3.22 MPOEKTY € CEHC
BUTAyBaTH SIKECh «CBOE» BH3HAYCHHS MPEIUKATHOTO JTisTHHS.

[Ipeamer 3moumny, mnepeadadeHoro cr. 6.3.21 TPOEKTy, BHU3HAYCHUUN SK
aKTUBHU (0OXOJM), MO0 SIKUX (PakTUUHI OOCTaBUHU CBIIYAThH MPO iX OACPIKAHHS,
OpsSMO YHM  OIMOCEPENKOBAHO, TOBHICTIO YH YacCTKOBO, IUIAXOM BYWHEHHS
NpeAUKATHOrO JisiHHA. BojgHowyac mpemukaTHE MiSHHA IOJO  JIerajisarii

(BIIMUBaHHS) BH3HAYA€ThCS SIK BUMHEHE HAa TepuTopli YKpaiHu abo Tepuropii

117



BicHuk Acounianii KpUMiHAJIBLHOTO IpaBa YKpainm, 2023, Ne 1(19)

IHIIOI JIep>KaBU TMOCSITaHHS, SIKE MAa€ O3HAKU 3JI0YMHY, MepeadayeHoro UM
Konekcom, BHAcCHiAOK SIKOro OyJ0 OTpHUMaHO aKTHUBH (JIOXOAM), HE3AJICKHO BiJl
TOTO, 9¥ Oysa oco0a 3acy/KeHa 3a HbOTO Ta UM BCTAHOBJICHI BCi ()aKTUUHI O3HAKU
IIbOTO TIOCSATaHHs, BKIIFOYal0un 0co0y, sika oro BunHmiIA (1. 4 cT. 6.3.1 IpoeKTy).
CTBOPIOETHCS BPKEHHS, 10 OJTHE MOHATTS BU3HAYAETHCS Yepe3 1HIIE — IIPU TOMY,
1110 3 HOTIISALY JIOTiKM BU3HAYEHHS MOHSTTS He TIOBHHHO MIiCTUTH B CO01 KOJIa™~.

Po6ouiif TpyIi BapTo H0JATKOBO OOMIPKYBATH i MUTaHHS ", YU HE CIif y 1. 4
cT. 6.3.1 TpOEKTy, J€ MICTUTHCS BU3HAYCHHS NPEIUKATHOTO [ISTHHS, BIIOWTH
MPUHITUI «IIOJIBIMHOI KPUMIHAJIBHOCT1», SIKUM 3HaxouB BTUIeHHS y cT. 209 KK 1o
BUKJIAJEHHA 11 y penakuii 3akoHy Ykpainu Big 6 rpyans 2019 p. «llpo
3ano0iraHHs Ta NPOTHUII0 Jieranizalii (BIIMUBAHHIO) JOXOIB, OJIEpKAHUX
3MI0YMHHUM  TUIIXOM,  (DIHAHCYBAaHHIO  TEpOpu3My Ta  (piHAHCYBaHHIO
PO3IOBCIOKEHHS 30pOi MacOBOTO 3HMINECHHA». MIeThcsl Mpo HAroixoc Ha TOMY,
0 TNPEeIUKATHUM €, 30KpeMa, JIMIIEe T€ BYMHEHE Ha TEPUTOPIl IHIIOI Jep KaBU
MOCSTaHHs, SIKe Mae O3Haku 3j10uyuHy, nependadeHoro KK Vkpainu, Ta ske
OJIHOYACHO BHU3HAETHCA MPEIUKATHUM 3JI0YMHOM (UM TPOCTO 3JI0YMHOM?) 3a
KPUMIHAJIbHUM 3aKOHOM II1€1 1HO3EMHOI JIepKaBH.

[Monpasaa, n. «a» 4. 2 ct. 6 Konsenuii PE npo BinMHBaHHS, MOLIYK, apelIT
Ta KOH(ICKAILIIO TOXO1B, OAEp>KaHUX 3JIOYMHHUM LUISIXOM, Bia 8 nucronaga 1990
p. (CtpacOyp3bka koHBeHIIisl; paTudikoBaHa YkpaiHowo 17 rpyans 1997 p.) 1 m.
«» 4. 2 cr. 9 Konsenuii PE€ npo BigMuBaHHS, MONIYK, apeliT Ta KOH(icKalio
JIOXOMIB, OJIEPKAHUX 3JIOYMHHHUM IIIAXOM, 1 (DiHAHCYBaHHS TepopusMy Big 16
tpaBHsa 2005 p. (BapmaBcbka koHBeHIIs; paTU(ikoBaHa YKpaiHow 17 auctomnana

2010 p.) MICTATH MOJOXEHHS PO Te, 10 HE Ma€ 3HAYCHHs, YU TIIsTraB

2 Jlio6uenko M. I. IOpumamuna TepMiHONOTIS: MOHATTS, OCOOIMBOCTI, BHM: MoHOrpadis. Xapkis:

TOB «BUJJABHUIITBO ITPABA JITOVHMN», 2015. C. 102, 105.

3 BuxopuctoByemMo Take «oOepekHe» (OpMYIIOBaHHS Yepe3 Te, IO TOJOKEHHS, HaBeJACHI B IMiMyHKTI
«» 4. 3 14. 4 cr. 3 JupextuBu (€C) 2018/1673 €poneiicbkoro Ilapnamenty ta Pagu Bin 23 xoBtHA 2018 poky
npo OOpoTBOY 3 BiAMHBAHHSAM TIpoIIel 3a JOIMOMOTOI0 KPHMIHAJIBHOTO IIpaBa, Ha HAIl IOTJAJ, JOIMYCKaroTh
pizHounrtanus (nuB.: Directive (EU) 2018/1673 of the European Parliament and of the Council of 23 October 2018
on  combating money  laundering by  criminal law.  URL: https://eur-lex.europa.eu/legal-
content/EN/TXT/PDF/?uri=CELEX:32018L1673 (mara 3BeprenHs: 10.05.2023)). Odiuifinuii mepekiaa bOTo
B)XJIMBOTO MI>KHAPO/HO-IIPABOBOTO JIOKYMEHTA Ha YKpaiHChKY MOBY € BKpail Oa)kaHHuM.
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NpeAUKATHUN 3JI0YMH KpUMIHANBHIN topucaukilii CtopoHu-ydacHuili KoHBeHI].
BBakaemo, 0/IHaK, 1110 116 KOHBEHIIIMHE MMOJIOXKEHHS BAPTO PO3YMITU TAKHUM YHUHOM,
10 Ha MpEeANKATHHUM 3JI0YMH, BYMHEHMI 3a Mexxamu Ykpainu, Aisi KK Ykpainu
(iHakIIe KaXydu, ii KpuMiHaJIbHA IOpUCIUKIlS — AuB. ctarTti 6—8 KK) moxke 1 He
NOIIMPIOBATUCH; TPH LBbOMY JdisIHHS y Oyap-KOMy pa3l Mae€ BHU3HABAaTHUCH
3JIOYMHOM Y KpaiHi, JI€¢ BOHO BYMHEHO. AJKE y MPOTWICKHOMY BHUNAAKY MU
PO3IIHIOBATUMEMO $IK 3JIOYMH TOBENIHKY, sIKa HE € TaKOl0 y JeprKaBi, Jie BOHA
MaJia Miclie, BTPY4alourcCh THM CAMHUM Y KOMIIETEHII10 3apyOi>KHOTO 3aKOHOIaBIIS.

OO0cToroBaHW HAMU MIJIX1JT CIIOBIAY€E, HAIPUKIIAJ, HIMEIILKHI 3aKOHOaBellb,
AKUU SIBHO HE TOCHIIIA€ 3 OYKBaJbHUM CIIIyBaHHSAM OJHIM 13 JUPEKTUBHHUX
HACTaHOB, 3TITHO 3 KO TOHSTTS BiIMHUBAHHS TPOIICH TAaKOX IMOIIMPIOETHCS Ha
BUIAJIKK, KOJU MISUTBHICTh, Y PE3yJbTaTi sIKOi OyJ0 OTpUMaHe MaiHO JyIs
BIJIMUBaHHS, 3[1MCHIOBAjacs Ha TEPUTOPIi 1HILOI JepKaBU-wiIeHa ab0 TPEeThOl
Kpa'l'HH24. B a63. 8 § 261 KK ®PH 3a3navaeThcs, 110 A0 MpeIMETIB Iepe10aueHOro
UM TaparpadoM BiIMUBAHHS TPOIIEH 1 IPUXOBYBAaHHS HETIPABOMIPHO OTPUMAHUX
MaliHOBUX I[IHHOCTEH NPHUPIBHIOIOTHCS NPEIMETH, OTPUMAHI B PE3YJbTATI
BUMHEHOTO 32 KOPJOHOM MJiSIHHS TIEBHOTO BHUAY, SIKIIO 1€ MISTHHS KapaHe Yy MicCIll
HMOro BUMHECHHS.

FATF Tak camo 3Beprae yBary Ha T€, IIO MNPEIUKATHUM 3JI0Y4MHOM [0
BIJIMMBaHHS KOIITIB BBA)KA€ThCS TAKOXK JISHHS, SKE MaJIO MICIle B 1HIININ KpaiHi,
AK€ € 3JIOYMHOM Yy Takii KpaiHi, Ta siKe€ BBa)kajocsi O MpeIuKaTHUM 3JI0YMHOM,

. cu w25 26
AKOM BOHO Maylo Miclle y BlacHid kpaini~. IHakme kaxyuu, FATF 3aramom

* Tupextusa (€C) 2015/849 €sponeiicbkoro Iapmamenty Ta Pamu mpo 3amoGiraHHs BHKOPHCTAHHIO
(hiHaHCOBOI cHCTEeMH IS BiAMHMBAaHHS JHOXOMAIB Ta (piHAHCYBAaHHS TEPOPU3MY, IO BHOCHTH 3MiHM 10 Permamenry
(€C) 648/2012 €spomneticskoro Ilapnamenty Ta Pagu i mpununsie nito Hupektuu 2005/60/€C €Bponeiicbkoro
Mapnmamenty Ta Pamm 1 HupextmBu Kowmicii 2006/70/€C, Bim 20.05.2015 (u. 4 cr. 1). URL:
https://www.kmu.gov.ua/storage/app/sites/1/55-GOEEI/es-2015849.pdf (nata 3Bepuenns: 10.05.2023).

» Pexomenmanii FATF. Mixnapoaui cTanmapTé GOpOThOM 3 BiIMHBAHHSAM KOIITIB, (hiHAHCYBAHHSIM
TEPOPU3MY 1 PO3MOBCIOKEHHIM 30p0i MACOBOTO 3HHIICHHS. METOIONIOTIS 3 OI[IHKH BiAMIOBIAHOCTI PEKOMEHIAIISIM
FATF Ta edexTuBHOCTI CHCTEM MPOTUAIi BiAMUBaHHIO KOWITIB Ta 60OpOTHOM 3 hiHaHCYBaHHSAM Tepopu3My. [IpaBuia
Ta Tpouexypu 5-ro payHay B3aeMHuX omiHOok komitetoM MONEYVAL. Jliotuii 2018 poky. C. 37-38. URL:
https://fiu.gov.ua/assets/userfiles/books/5%20round%20FATF.pdf (nara 3Bepuenns: 10.05.2023).

*% e 3actepexenns 3ymosiene TuM, mo FATF 103Bonse KpaiHaM rnepea0aunTH, MO €IMHOK YMOBOIO €
Te, IO BIATIOBIHE MiSHHS BBAXKAIOCS O MPEIUKATHHM 3JI0YMHOM, SIKOM BOHO MaJlo MiCIle Y BIJIACHIM KpaiHi.
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Opi€EHTY€ Ha YHI(pIKOBaHWN MIAXiA 10 [issHb, BYMHIOBAHUX Yy KpaiHi, €
B1I0yBa€ThCS BIAMHBAHHSA, Ta 3a i1 MEXaMH. AHAJIOTIYHI IOJOXKEHHS MICTUTh
Kousenmiss OOH npotu xopymitii Big 2003 p., 3rigHO 31 cT. 23 sK01 (Ha3Ba CTATTI —
«BigMuBaHHS TOXOJIB BiJl 3JIOYMHIBY») OCHOBHI MPAaBOMOPYIIECHHS BKJIIOYAIOTH B
ce0Oe 37T0YMHU, BUMHIOBAHI SIK Y MeXaX, Tak 1 03a MeKaMu IOPUCIUKIIT Iep:KaBU —
yuacuuili Konsenuii. [Ipy nboMy BUMHIOBaHI 1032 MEKaMU IOPUCIUKIIIT 3JI0YUHA
HaJeXaTh 10 OCHOBHUX MPABOINOPYIIEHB TIILKHU 32 YMOBH, IO BIAMOBIIHE ISTHHS:
1) BU3HAETHCS KPUMIHAIBHO KapaHUM 3TiTHO 13 BHYTPIIIHIM 3aKOHOJIABCTBOM
KpaiHd, B SKIA BOHO BYMHEHO, 1 2) BU3HABAJIOCh O KPUMIHAJIBHO KapaHUM
BIIMOBIJTHO /10 BHYTPIIIHBOTO 3aKOHOJIABCTBAa KpaiHW, B SKIM 3aCTOCOBYETHCS
HOpMa PO BIAMUBAHHSA, SKOM BOHO Majo MICLE y Liil KpaiHi.

Ha miacrasi n. 3 cr. 6.3.21 npoekTy 3a jerainizaiito (BiIMUBaHHS) aKTHUBIB
(moxomiB), OJEp)KAHMX 3JTOYMHHUM IUIAXOM, BIANOBIJaTHME 1 Ta ocoba, sKa
JoroMarajga YHUKHYTH BIATOBIJAIBHOCTI 0CO01, 3alydeHId A0 3I1MCHEHHS
jeramizarii (BinmMuBaHHs). [I[porioHOBaHa HOBeNA CIPUMMAETHCS HEOAHO3HAYHO. Y
BUCHOBKY Ha TMPOEKT 13 IHOTO TPHUBOAY MH 3a3HAYMIU, IO 3 TIOJOKCHb
CrtpacOyp3bkoi 1 BapiiaBchbkoi KOHBEHITIH HEOOXI1THICTh BUOKPEMJICHHS 3rajaHol
dbopMH 00’€KTMBHOI CTOPOHM BIAMHUBAaHHSA HE BUIUIMBA€, TOOTO y IbOMY pasi €
MIJCTaBU BECTH MOBY IPO BHUKOHAHHS MIKHApOJHO-IIPABOBOIO 3000B’A3aHHS «3
11030J10TOI0»”'. 3BepHEHHS 10 ojHiei 3 aupekTHB €C, IPHCBSUEHOI MPOGIeMAaTHII
BiJIMUBaHHS, JO3BOJIIE CTBEP/DKYBaTH, IO HAJaHHS JOMOMOTH 0co0i, sKa
3MIIACHIOE MISUTBHICTH 3 KOHBepCli ado mepenayi MaiHa 3JI0YMHHOTO MOXOJKEHHS,
100 1151 MOrjla YHUKHYTH IOPUIWYHUX HACIIJIKIB CBOTO JiSIHHS, BUCTYIIA€ METOIO
BIJIMUBAaHHS, AJbTEPHATUBHOIO IHIIIA METI — NPHUXOBYBAaHHA a00 MACKyBaHHS

L 28 .
HE3aKOHHOT'O TIIOXO/KCHHS MaiHa™, a He (opMor 00’€KTHMBHOI CTOPOHHU

[ToBTOpPHMO, OfHAK, IO MM TIYMAuyWMO IO PEKOMEHMAI}0 TaKUM YMHOM, IO MiSHHSA y OyIOb-SKOMY pa3i Mae
BU3HABATHCH 3JIOYMHOM (Xail 1 He MpeUKaTHUM) 32 KPUMIHAIEHIM 3aKOHOM BIJIIOBITHOT 3apyOiXKHOT Iep)KaBH.

*7 BHCHOBOK HAIliOHANBHUX EKCIEPTiB Ha MPOeKT KpuMiHaibHOro Kojekcy YKpaiHu (KOHTPONBHHUIT TEKCT
craHoM Ha 30.01.2023 p.). URL: https://newcriminalcode.org.ua/upload/media/2023/03/16/vysnovok-natsionalnyh-
ekspertiv.pdf (mata 3pepHenns: 10.05.2023).

* Tupextusa (€C) 2015/849 €poneiicbkoro Iapmamenty Ta Pamu mpo 3amoGiraHHsS BUKOPHCTAHHIO
(biHaHCOBOI cuCTEeMH JUI BIIMHMBAHHS JOXOJIB Ta (piHAHCYBAHHS TEPOPH3MY, L0 BHOCHTH 3MiHM JI0 PermameHrty
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BiMuBaHHs. CKka3zaHe, Ha HaIlly IYMKY, CTOCY€TbCs 1 OpMYIIIOBaHHS, HABEJIEHOTO
y . «a» 4. 1 c1. 3 Hupektusu (€C) 2018/1673 €poneiicbkoro Ilapiamenty ta
Pagn Bim 23 xoBTHA 2018 poky mpo OopoThOy 3 BIIMUBaHHSM TpolIed 3a
JIOTIOMOT'0I0 KPUMiHATBHOTO MpaBa’ .

OCKibKM BIAMOBIJHA JOMOMOTa 3a CBOEID CYTTIO HE € BIJIMUBaHHSAM
«OpYIHUX» TOXO/IIB, a JIUIIE KIPUPIBHIOETHCS J10 HHOTO PO3POOHUKAMHU MPOEKTY,
TO 3raJyBaHHs MPO L0 JOMOMOTY MPU3BOAUTH JO YaCTKOBOI HEY3TOJIKEHOCTI MIXK
Ha3BOIO cT. 6.3.21 mpoekTy Ta 11 Aucnosuiieo. JIo TOro >k BUKOPUCTAaHHS y M. 3
cT. 6.3.21 mpoekTy (BCcymeped MiaAXOAy, 3arajoMm IOCTiOBHO BigoOpaK€eHOMY Yy
MPOEKTI) JIIECIOBA HEJOKOHAHOTO BHUIY <«JOMOMarajia» IMOpOJKyBaTUME
HEOJHO3HAYHICTh II0JI0 MOMEHTY 3aKIHYEHHs 3J0uuHy y wiil gopmi. IlocTae 1
MUTaHHS, 0 X T03HAYA€E 3BOPOT «JI0oNIoMaraja YyHUKHYTH BIAMOBIIAIBHOCTI 0CO01,
3aJydeH1d 10 3A1MCHEeHHS Jieranizaiii (BiAMuBaHH: )». Lle — pi3HOBU MPUUYETHOCTI
70 3J0YMHY YM 1€ PI3HOBHJ IOCOOHMIITBA y HBOMY, BUIUICHUH Yy HOpMI
Oco061mBoi yacTUHM NpoekTy? UM 3a1exHO BiJ CUTyallli Taka JOINOMOIa MOXE
OyTH 1 mepmmM, 1 Apyrum? Yu He BapTO MIAIPYHTA AJIs MOAIOHUX MUTAaHb YCYHYTH
3a37aJIeTiib YW IIOHAWMEHIIIE YiTKIIIe OMHUCATH Yy TPOEKTI 1€ HOBUM TPOSB
(p13HOBU) BIAMHUBAHHS, SIKIIO Y HOMY CIIpaBJi € notpeda? ABTOpPU LUX PSAAKIB
TaKoi MoTpeOu He Oavath.

VY . 1 cr. 6.3.21 nipoekTy, sika Mae Ha3By «Jleramizaiist (BiIMHUBaHHS) aKTUBIB
(1ox0[1B), oiepKAHUX 3TOUYMHHUM LUISIXOM», HAEThCS PO 0co0y, sika «Ha0ysa 4u
BUKOpHMCTaJa aKTUBU (JI0XOJH), MIOJI0 SKUX (PaKTUYHI 0OCTaBUHU CBIIYATH MPO iX

OACpIKaHHA, IMPAMO 4YH OIIOCCPCAKOBAHO, MOBHICTIO 4YH YaCTKOBO, NOIIAXOM

(€C) 648/2012 €spomneticrkoro Ilapnamenty Ta Pagu i mpunuasie mito Hupektuu 2005/60/€C €Bponeiicbkoro
IMapnmamenty Ta Pamm 1 HupextmBu Kowmicii 2006/70/€C, Bim 20.05.2015 (u. 3 cr. 1). URL:
https://www.kmu.gov.ua/storage/app/sites/1/55-GOEEI/es-2015849.pdf (nata 3Bepuenns: 10.05.2023).

¥ Directive (EU) 2018/1673 of the European Parliament and of the Council of 23 October 2018 on
combating money laundering by criminal law. URL: https://eur-lex.europa.eu/legal-
content/EN/TXT/PDF/?uri=CELEX:32018L1673 (nara 3Bepuenns: 10.05.2023).

Jomyckaemo, 1o BHOKpeMJIeHHS II. 3 cT. 6.3.2]1 TnpoeKkTy cTaqo pe3yabTaToM HE 30BCIM BIAJioro
nepekiiasly podo4oI0 IpyIolo BiJIIOBIAHOTO JMPEKTHBHOTO MojoxeHHs («the conversion or transfer of property,
knowing that such property is derived from criminal activity, for the purpose of concealing or disguising the illicit
origin of the property or of assisting any person who is involved in the commission of such an activity to evade the
legal consequences of that person’s action»).
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BUMHEHHS MPEIUKATHOIO NisIHHS, a00 BOJIO/1Ia HUMH, KpIM O0COOHU, siIKka BUMHMIIA
npeaukatHe AissHHs». [Ipu oMy, Ha BiaMiHy Bij 1. 2 ¢T. 6.3.21 npoekty, B 1i 1. 1
HEMae BKa3iBKM Ha METy NPHXOBYBAaHHSA 4YHM MAaCKyBaHHS iX 3JIOYMHHOTO
noxopkeHHs. Illomo 3asHadenoi (mepmioi) ¢opmMu 00 ’€KTHMBHOI CTOPOHHU
BimmuBaHHs B. I. Ocamuuii HeGe3miacTaBHO 3ayBaxye Take: «Komm x ocoba murme
HaOynma a00 BHKOpHCTaJla YW 3aBOJIOALNIA aKTUBaMHU (JI0XOJIOM), IMOJO SIKUX
dbakTHU4HI OOCTAaBUHU CBIAYATHh MPO iX OAEp>KaHHA, MPSIMO YU OIMOCEPEIKOBAHO,
MOBHICTIO YW YaCTKOBO, NUISXOM BYHHEHHS MPEAUKATHOTO 3JIOYHHY, TO SKHUM
YMHOM Taka 0co0a y3aKOHWJIA Il aKTUBM (JIOXiJ), HaJajda iM 3aKOHHY CHIIy? ...
Y3aKOHEHHSI 1X, HaJaHHS 1M 3aKOHHOI CHJIM aBTOMAaTH4YHO He BifOysiock. ToOTO
neramizarii He cTanock» .. TpaguuifHO TiJ BIAMMBAHHAM PO3yMi€ThCS BUMHCHHS
T 3 MallHOM, OJIEp>KaHUM 3JIOYMHHHUM IUISTXOM, CIPSIMOBAaHUX Ha HaJaHHS HOMy
BUTJISIAY MaiiHa 3aKOHHOTO TOXOKCHHS 3 TOJAJBIIOTO BUKOPUCTAHHS B
rOCMOJIAPChKIA YW 1HINN 3aKOHHIM JisUTbHOCTI. Take BH3HAYECHHS JIO3BOJISE
BIIPI3HUTH BIIMUBAaHHSA BIiJl IHIIUX PIZHOBUAIB 00Iry MaiHa 3JOYHMHHOTO
NOXO/PKEHHS (MOT0 CHOKMBAHHS; MPUIOAHHS, OTpUMaHHS, 30epiraHHs 4 30yT
MaiiHa, OJEpP)KaHOTO KPUMIHAJIBHO TMPOTUIPABHUM TNUIAXOM; (DiHAHCYBaHHS
KPUMiHAIBHO POTHIIPABHOI OBEiHKH TOLIO)’ .

BuxoauTs, 110 y po3riisiyBaHiid 4acTuH1 CT. 6.3.21 Ipo€eKTy He BiIPI3HIETHCS
y kpamuii 61k Bix ct. 209 KK; monpasna, B ocTaHHbOMY MO3Ha4Y€Ha IMpodiemMa
YaCTKOBO HIBEJIOEThCA 3a paxyHOK cT. 198 «llpuabanHs, oTpuMaHHs, 30epiraHHs
4y 30yT MaiiHa, OJIeP>KaHOT0 KPUMIHAJIBLHO MPOTUIIPABHUM IUIIXOMY, SIKE MICTUTh
HETaTUBHE 3aCTEPEKEHHS «3a BIJICYTHOCTI O3HAK Jeraii3ailii (BIAMUBaHHS) MaliHa,
OJIEP>KaHOTO KPUMIHAJIIBHO TMPOTUIPABHUM MLUIIXOM», aHaJOry sKoi (CTaTTi) y

IPOEKTI BIIUIYKATH HE BJAIOCH. SIKIO 3ayMKa poO0YOi rpynH MOJsrae B TOMY,

% Ocamunit B. 1. 3micT okpemux mosuuiii B mpoekti KpuminamsHOro komexcy Ykpainm. Axmyanvhi
npobremu Kpuminanvrnozo npasa: Mmatepiamu XII Bceykp. Hayk.-Teoper. koH(}., npucBsd. nmam’sti npod. I1. IT.
Muxaiinenka (Kuis, 30 mucron. 2022 p.) / penxon.: B. B. Uepneii, C. . I'ycapes, C. C. UepHsBcbkuil Ta iH. /
ynopsan. A. A. Bosnwok, O. M. lllapmap, O. A. ®enopenxo. Kuis: Har. akan. BHyTp. cipas, 2022. C. 176.

! Ilymopos O. O. Jleranisauis (BiMHBaHHS) MaiiHa, 0eP/KaHOr0 3TOUHHHUM ILIAXOM. Benuka ykpaincoka
kpuminonoeiuna enyuxaonedis. Y 2 1. T. 1: A-JI / penxon.: B. B. Cokypenko (ronmosa); O. M. Banmypka
(cmiBrosiosa) Ta iH.; Hayk. pen. O. M. JlutBuHOB. XapkiB: «®Paxt», 2021. C. 823—-828.
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10 TOBEJIHKA, HAa ChOTOJHI KapaHa 3a cT. 198 1 209 KK, oxorutoBaTuMeThes
aucrosuiiero cr. 6.3.21 npoekty (CIyIIHICTh TaKOro MiAXOAY, SKHH IMIIOHYE
OKpPEMHM TMPAKTUYHUM IMpaIliBHUKaM, MOTPeOy€e CaMOCTIMHOTO JOCIITKEHHS), TO
HACKUJIbKU KOPEKTHOIO € MPONOHOBAaHA Ha3Ba 111€1 MPOEKTOBAHOI CTATTi?

Jlo pedi, mocTtae mMUTaHHSA 1 MPO BAATICTh Ha3BU CT. 6.3.23 «Jleramizaris
(BIIMHUBAHHA) aKTUBIB (IOXOJIB), OJIEPKAHUX 3JIOYMHHUM IIUIIXOM, BUYMHEHA 3
HEOOEPESXKHOCTI». AJKE, CyIsiuH, 3 i1 3MICTY, €JIeMEHT HEOOEpPEKHOCTI Y I[bOMY
pa3i OB’ SI3YETHCS JIMIIE 3 MOXOHKEHHSIM aKTHUBIB (I0XOA1B) («ocoba ... He 3Haa,
ajie MOBMHHA Oysa 1 MOrJia 3HaTH, IO aKTHBHU (JOXOJM) OAEPXKaHI ... ILIIXOM
BUMHEHHS MPEAMKATHOTO [ISHHS»), caMmi K Jii, [0 O3Ha4yaloTh BiJAMHUBAHHS
(HaOyTTs, BOJIOJIHHS, BHKOPUCTAHHS), HaBpSJA YU MOXYTb BH3HABATHCH
BUMHIOBAHUMU Yepe3 HEOOEPEIKHICTb.

BucnoBku. [IpoBenene mocaipKeHHS JO3BOMSIE CTBEPHKYBATH, IO TIPOEKT Y
JaCTHHI peryiaMeHTallli HOpMaTUBHUX MiACTaB BIAMOBIAAIBLHOCTI 32 KpUMIHAJIbHI
IIPaBOIOPYIICHHS NPOTH  (BiHaHCIB HOTpeOye MOONMpAlIOBaHHA. MmeThes
[OHaliMEHIIIe MPO HEOOXIAHICTH: 1) JIOTIYHOrO BMIOPSAJKYBaHHS Ta HAyKOBOIO,
30KpeMa KPUMIHOJIOTIYHOTO, OOTPYHTYBaHHsSI TOKAa3HUKIB «BEITUKOIO» Ta
«OCOOJIMBO BEJIMKOI0» pO3MIpiB BiAMOBIAHUX npeaMetiB (m. 1 Ta m. 3 ct. 6.3.1);
2) NOIIMPEHHS «IPUBLIECHOBAHOT0» 3HAYEHHS O3HAKHW, nependayeHoi cr. 6.3.2, Ha
BCi (hopmu 30yTy minpoOieHux rpoiei; 3) mpuBEACHHS 3MICTY MPOTOHOBAHOI
CUCTEMHU O3HaK, SIKl MIJBHUILYIOTh TSKKICTh (PIHAHCOBHUX 3JI04MHIB (cTarTi 6.3.3,
6.3.4), y BIAMOBITHICTE JI0 PO3POOJICHHX Y KPUMIHAJIBHO-TIPABOBINA TOKTPUHI
BUMOT, $IKI BHCYBAIOThCSA /0 KBaNl(IKyIOUMX O3HAK fIK 3aco0y audepeHijamnii
KPUMIHAJIBHOI BIAMOBIIAIBHOCTI; 4) y3roJKeHHsl crtaret 6.3.5 1 6.3.6 3 iHIIUMU
MOJIOKEHHSIMU TPOEKTY, 3@ HACTIAKOM YOro Mar OyTH BHUPILIEHO MUTAHHS MpO:
a) NOUUIBHICTh PO3/IJICHHS BIJIMOBIAAIBHOCTI 3a miepeadaueHi HUMU MiApOOIeHHS
Ta TMOBOJKEHHS 3 MiAPOOJICHUMU Tpoiiei; 0) afeKBaTHUM CTYMiHb TSHXKKOCTI ITUX
3JI0YMHIB; B) BHUIPABJAHICTh OJAHOYACHOI BKa3iBKM y CT. 6.3.6 1 Ha 30yT, 1 Ha

BUKOPUCTaHHA MIAPOOJIEHUX IPOIeH SK 3ac00y IUIaTeKy TOLIO; 5) BUKIIOUEHHS 3
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yucia cy0’€KTiB 3JI04MHIB, nepeadadeHux crartsmu 6.3.12 1 6.3.14, ocib, sxi
OepyTh JTOOPOBUIBHY YYacTh y CHCTEMI 3arajibHOOOOB’S3KOBOTO JCP)KaBHOTO
COLIIaJIbHOTO CTpaxyBaHHA;, 6) OUIBII YITKOTO BIAMEXYBAHHS TMEpen0aueHoro
cT. 6.3.15 «KpeIuTHOro IaxpaicTBay BijA IaxpaiicTBa K GOpMH BUKpAICHHS
(cT. 6.1.4) ¥ y3roKeHHS CTYNEHS TSHKKOCTI IIUX KPUMIHAIBHUX MPABOMOPYIICHB;
7) KOHKpeTH3alii i, sSKi MaloTh PO3IIHIOBATHCH SK TepeadadeHe cr. 6.3.20
3JIOBHUBAaHHA 11070 (piHAHCOBUX 1HTEpeciB €Bpormeiicbkoro Coro3y; 8) ycyHeHHs
HEJOMIKIB, MPUTAMAHHUX HOPMaM IMpO JIETali3allil0 Ta BUKOPUCTAHHS AaKTHUBIB
(10X0MiB), OACp>KaHUX 3JIOYMHHUM MUISIXOM, JJIi BUMHEHHS 3JI0YMHY (CTaTTi
6.3.21-6.3.23).

BonHouac Tpeba po3ymiTH, mo: 1) BUKJIAQJEHI MPOMO3UII € Pe3yIbTaToM
JIUIIIE «IEPIIOro HAOIMKEHHS JO0 BIJMOBIIHUX MOJOXKEHb MPOEKTY; 2) OCTaHHI
NOTPEeOYIOTh MPUCKIMIMBIIIOTO aHalli3y B KOHTEKCTI 3’SICYBaHHS TOTr0, HACKUJIbKU
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Dudorov O. O., Movchan R. O. Criminal offenses against finances under
the draft of the new Criminal Code of Ukraine

The article is devoted to the analysis of the provisions of the project of the
new Criminal Code of Ukraine, devoted to imposing liability for criminal offenses
against finances. It has been established that, despite the generally innovative and
progressive nature of these provisions, some of them are debatable. The
conclusions of the article include suggestions aimed at their improvement.

In particular, it has been proven that the circumstances proposed in the
project, which increase the severity of financial crimes, are partly such that they
contradict requirements for the content of qualifying features developed in the
criminal law doctrine as a means of differentiating criminal liability.

Both “separate” description of such crimes as counterfeiting money and
dealing with counterfeit money, as well as classification of these offenses as crimes
of the 5th degree of severity, have been criticized.

It was established that one of the serious (systemic) shortcomings of the
project is the numerous inconsistencies between the degrees of severity of specific
criminal offenses defined in its Special Part and the types of damage established in
the General Part.

It is shown that the current version of the stimulating provision, designed for
tax evasion and non-payment due to carelessness of a tax, fee or single
contribution to mandatory state social insurance: a) is able to unreasonably
expand the subject composition of these crimes at the expense of persons who
voluntarily participate in the system of mandatory state social insurance; b) does
not take into account the fact that the subject of tax crimes and the organization
which is legally the payer of tax and social contributions do not coincide.
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The expediency of a clearer delineation of such crimes as credit fraud and
theft, as well as specifying the actions that will constitute the crime of “abuse of
the financial interests of the European Union”, is indicated.

The debatable clauses inherent in the definition of a predicate act are defined.
The impropriety of singling out such form of the objective side of legalization
(laundering) of assets (income) obtained through criminal means, as providing
assistance to a person involved in legalization (laundering) to avoid liability for
what he did, has been proven.

Key words: criminal offenses against finance, money counterfeiting, payment
means and instruments, credit fraud, tax evasion, money laundering, legalization,
assets obtained through crime, predicate act, differentiation of criminal liability.
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YK 343.37 €. IIncbMeHCbKU,
JIOKT. FOpUJI. HayK, pod., 3aBiTyBay
DOI: https://doi.org/10.21564/2311- xadeapu NOIINEHCHKOL TISITBHOCTI
9640.2023.19.281119 JIyraHChbKOT0 HaBYaJIbHO-HAYKOBOTO
iHcTuTyTy iMeHi E. O. Jlimopenka
JIOHETbKOTO JeP’KaBHOTO YHIBEPCUTETY
BHYTpIIIHIX cripaB (M. [BaHO-DpaHKIBCHK)

3ATAJIBHI 3ACAIM KPUMIHAJIBHO-ITIPABOBOI KBAJII®IKAIIIL
KOHTPABAHJIU JTICOMATEPIAJIIB ABO ITUJIOMATEPIAJIIB'

Cmammio npucesiuenHo 6CMAHOGNIEHHIO 3A2ANbHUX 3aACA0 KPUMIHATbHO-
npasosoi keanigixayii npagonopyuients, nepeooauerozo cm. 201-1 KK Ykpainu
(Oani — KK), a came nepemiwenns yepe3 MUmMHU KOpOOH YKpainu noza MumHum
KOHmMpoaeM abo 3 Npuxo8y8amHAM 6I0 MUMHO20 KOHMPOIO Jicomamepianié abo
nuiomamepianié  YiHHUX ma  PIOKICHUX  Nopio  Oepes,  Jjicomamepianie
HeoOpoOIeHUX, a MAKOIC THWUX TlicoMamepiais, 3a00POHEHUX 00 BUBO3Y 3A MEHCI
mMumHoi  mepumopii  Vkpainu (0ani — kowmpabaunoa Jnicomamepianié abo
nuiomamepianie).

Y cmammi  pozensioaromvcsi  numaHHsa, NO8’A3aHI 3 pe3yibmamom
KPUMIHAIbHO-NPABo8oi  Keanigpikayii  Koumpabauwou  aicomamepianie  abo
nuiomamepianie, GU3HA4YeHHAM cneyuiku makoi «Keanigikayii, AKWO B0HA
30iticHioembcs  oiyinno. 3ocepedcyemovesi ysaza Ha (hikcayii npoyecy ma
pe3yrbmamy KpUMIHAIbHO-NPABO8OI Keanigikayii KoHmpabanou Jnicomamepianie
abo nunromamepianie, y KOHMEKCMI Y020 BU3HAYAOMbCSA 0COoOIUBOCMI il
00IPYHMYBAHHS, 3A3HAYEHHS (BopMYIU Keanigikayii ma popmynoeanHs nioo3pu
(06sunysauenus). Ananizyromocsi niocmasu KpUMIHAILHO-NPABO6oI Keanigixayii
KOHmMpabanou Jnicomamepianié abo nuiomamepianis. Buxnadeni pexomenoayii
U000 KPUMIHAIbHO-NPABOBOI Keanighikayii' iniocmpyomscs npukiadamu iz cyooeoi
NPAKMUKU.

Buoxpemnioromscsi ma xapaxmepuszyiomvca 6uou  KpUMIHAIbHO-NPABOBOT
keanigixayii npaeonopywents, nepeodawenoco cm. 201-1 KK, 3zanexcno 6io
ocobnusocmeti KOHCMPYKYIi CKIA0Y KPUMIHATLHO2O NPABONOPYULEHHS, [HUUX
Kpumepiie ma 3 Ypaxy8amHAM Cneyu@iku nepeuHHoi cmaoii KpUMIHAIbHO-
npoyecyantbHoi OisLIbHOCII.

Knwuoei cnosa: Kpuminanvnuii xooexc, 3104UH, KPUMIHAILHO-NPABOSA
Kkeanigixayis, KoHmpabanoa, nepemiujeHs, licomamepian, NUIOMAMepPIiaiu.

! Crarrs migrotoeneHa B MekaxX BHKOHAHHS mHpoekty HauiomamsHoro $omay aocimkens Ykpainu
01220000803 «IlinBumenHst epeKTUBHOCTI KPUMIHAIBHO-TIPABOBOI OXOPOHHM JIOBKUULISL B YKpaiHi: TEOPETHKO-
NPUKJIA/IHI 3acaan.
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IlocTanoBka mpoo6aemMu. 3rigHo 13 3akoHOM YKpainu «IIpo BHECEeHHs 3MiH
JI0 JESKUX 3aKOHOAABYMX aKTIB YKpaiHU 110/10 30€pe’KEeHHs YKPATHChKHX JIICIB Ta
3armo0iraHHs HEe3aKOHHOMY BHUBE3CHHIO HEOOpoOIeHMX JicomarepianiB» Bim 06
BepecHs 2018 poky KK OyB nomoBHenmii crtarreto 201-1, 3rigHO 3 SKOIO
BCTAQHOBJICHA  BIANMOBIJAJBHICTh 32  KOHTpaOaHAy  JlicomarepiaiiB  Ta
nuiomarepiaiiB. [locTynoBo mounHae GopMyBaTUCS MPaBO3aCTOCOBHA MPAKTHKA
13 3actocyBanHs cT. 201-1 KK, mo 3ymoBitoe nmotpedy HayKoBOTO 3a0€3MCUCHHS
KPUMiHAIBHO-TIPABOBO1 kBasTihikarii BIJIIIOB1THOTO KPUMIHAIBHOTO
OpaBoONOpyIlIeHHA. Bu3HaueHHs 3acaj, 3a SKUMH Mae  3Z1HCHIOBATUCS
KPUMIHAJIBHO-IIPABOBA OI[IHKAa KOHTpabdaHAM JicoMaTepialliB Ta MUJIOMAaTepiaiis,
JlaCTh 3MOTy BYACHO 3amo0irTi KBamiQikaiiHUM MOMUJIKaM Ha CTajii JOCY/I0BOTO
posciigyBaHHS (Ipo iX 3arajbHy IOIIMPEHICTh CBIIYaTh MACIITaOHICTh 3MiH
KPUMIHAJIBHO-IIPABOBOI KBali(pikalii miJ 4ac KPUMIHAJIBHOTO TMPOBAHKEHHS Ta
3MIHU YU HaBITh CKaCyBaHHS CYJOBUX PIIIEHb I10J0 KOHKPETHOTO KPUMIHAILHOTO
MPOBAKEHHS (CIIpaBH)).

AHai3 ocTaHHiX [gochaikeHb 1 myOaikaumii. IlutanHs kBamidikamii
KOHTpabaHau JicomaTepiaiB ad0 mwiIoMaTepialdiB Ha ChOTOAHI HAJICKUTH 0
yucia Maike HE BUBUCHUX y IOpUIMYHIN JnitepaTypl. Hacammepen Ha yBary
3aCJIyTOBYIOTH JOCHIKEHHSI OKPEMUX aCIEKTIB II1€1 MpoOJieMaTHKH, 10 MICTSATh
ny6nikamii JI. Ba6ikosa®, O. lymoposa Ta P. Mosuana®. Ha Tmi BimcyrHocti
HAayKOBUX Tpamb MOpo OCOOJMBOCTI KPUMIHAJIBHO-IPABOBOI  KBasi(ikarii

KOHTpabaH Iy JicoMaTepiajiiB Ta MUJIOMAaTepialliB BIAMOBIIHE MUTAHHS JUIIAETHCS

>V O. B. Teopist Ta npakTHKa KpUMiHAIBHO-NPaBOBOI KBai(ikarii: nekii. Xapkis: [Ipaso, 2018. C. 342.

’ PBabikos JI. B. MOMEHT 3aKiHYeHHsS KPHMiHAJILHHX MpPAaBONOPYLIEHb, IOB’S3aHHX i3 HE3aKOHHHM
MepeMillleHHsM TIPEJMETIB uYepe3 MUTHUH KOpAOH YKpaiHM: aHalli3 HAayKOBUX NO3ULIH. Haykoeuil eicHux
Yorceopoocvroco nayionanvnoeo ymisepcumemy. Cepis Ilpaso. 2022. Ne 73. Y. 2. C. 109-114; ba6ikos /I. B.
BinmoBimanbHICTh 32 TPaBOTIOPYIICHHS, SIKI MICTATh O3HAKH HE3aKOHHOTO IMEPEMIIIEHHS MMPEIMETIB Yepe3 MUTHHUNA
KOpIOH YKpaiHHM: MiKraly3eBHil KOHTEKCT, KpuTepii kimacudikanii. Hosa apximexmypa 6e3nexogoeo cepedosuiyd
Yxpainu: 36. Te3 Beeykp. HayK.-nipakT. KoHO. (M. XapkiB, 23 rpyxaas 2022 p.). Xapkis: FOpaiir, 2022. C. 154-158.

4 HaykoBo-mpaktnunnii  komeHTap KpumiHambHOTO KOnIekcy VYkpaimm / 3a pen. M. 1. MenbHuka,
M. I. XaBpontoka. 10-te Buz., mepepobin. ta nonos. Kuis: lakop, 2018. C. 644-645; dynopos O. O., MoBuan
P. O. Po3BuTok 3akoHOMaBCTBAa YKpaiHM NMpO KPUMiHAJIbHI NPAaBONOPYHIEHHS Y cdepi rocrnofapchKoi MisuIbHOCTI:
npobusiemu i TenaeHuii. Bicnux Jlyeancvkozo depaicasrnozo yrieepcumenmy enympiwinix cnpag imeni E. O. /lioopenka.
2020. Bun. 4. C. 122-125; JQynopos O. O., Mosuan P. O. KpuminansHo-npaBoBa 3a00poHa o0 KOHTpabaHI!
JIEpeBHHU: CyYacHUH CTaH i nepcreKTuBu. FOpuouynuti naykosuu enekmponnuti scypran. 2021. Ne 2. C. 142-148.
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HaJEKHUM YMHOM HE pO3B’S3aHUM, a OTXKe, MOTpedye MNoAanblIuX (axoBHUX
PO3BIZIOK 3 THM, 1100 3a0e3MeuuTH Oe3MOMUIKOBICTh MPABOBOI OIIIHKUA 3JIOYUHY,
nependoavenoro ct. 201-1 KK.

MeTow cTATTi € BHU3HAYEHHS 3arajibHUX 3acajJ KPUMIHAJIbHO-TPABOBOI
kBasi(ikarlii koHTpabaHaM JicoMarepiaiiB abo muiIomarepiaiiB, (pOpMyITIOBaHHA
Ha I[if OCHOBI HAyKOBO OOIPYHTOBAaHMX pPEKOMEH/allii, CHpsSIMOBaHMX Ha
3abe3rneueHHs edekTuBHOro 3acrocyBanHs cT. 201-1 KK y mpomeci gocymoBoro
PO3CIIiTyBaHHSI.

Buknan ocHoBHoro wmarepiaay. 3rimHo 3 4. 1 cr.2 KK migcraBoro
KPUMIHAJIBHOT BIJNOBIAAIBHOCTI € BUMHEHHS OCOOOI0 CYCHUIBHO HEOE3MEeYHOro
JUSHHS, SKE€ MICTUTh CKJIaJl KPUMIHAJIBHOTO MPABOMOPYIICHHS, Mepen0adyeHoro
KpUMIHAJIbHUM  3akoHOM. OTke, TiACTaBOIO KBamidikallii KpPpUMIHAIBLHOTO
IIPaBOMNOPYILIECHHS BBAXKAETHCA MOBHA BIJIMOBIIHICTh O3HAK BUMHEHOI'O CYCILIBHO
HeOE3MeYHOTo JisSIHHA O03HaKaM ioro ckiany, nepeadbauenoro KK. Ocoba, y nisHHI
AKO1 CKJaJ KPUMIHAJIBHOTO TMPABOMOPYIICHHS BIJICYTHIM, HE MisIrae
KPUMIHAJIBHOI BIAMOBIAATIBHOCTI.

Ha mpomy 6a30BOMy HOpPMATHBHOMY TMOJIOKEHHI TPYHTYETHCS BHU3HAYCHHS
MOHATTS KPUMIHAJIBHO-IPABOBOI KBamiikaiii. 3a3HayeHUM pI3HOBUJ MPABOBOI
KBaM(iKalii CAYIHO pO3TISAAETHCS K creun(IuHUNA MPOLEC, KU BIIOYBAETHCS
y MeXax KpUMIHAIBHOTO TIPOBA/DKEHHS (PI3HOBHUJ OI[IHOYHO-TI3HABAIBHOI
JUSTIBHOCTI, 10 CKJIAAAEThCS 3 HU3KM OKPEMUX CTaJlIi 1 PO3TOPTAETHCS y YACOBIN
MEPCTIEKTUB1), 1 TOB’S3aHUNA 3 YCTAHOBJICHHSM Yy JisIHHI OCOOM O3HAaK MEBHOTO
CKJIaJy KPUMIHAJIILHOTO MPABOMOPYIIEHHS (TTO3UTUBHUNA pe3ysibTaT KBami(ikallii)
a00 KOHCTaTalll€el0 BIJCYTHOCTI Xoua O OJHI€l Takoi O3HAaKW (HEraTUBHUI
pesynbrar kBamidikaiii). 3 orisay Ha I, KpUMIHAJIBLHO-TIpaBOBa KBasi(ikaris
KOHTpabaHau JicoMarepiaiiB abo muiaoMarepiaiiB nependadae BCTAHOBICHHS Ta
IOpUJIMYHE 3aKPIIUICHHS TOYHOI BIATOBITHOCTI MK O3HaKaMud (PaKTHIHO
BUYMHEHOTO JISHHA 1 O3HAaKaMW CKJIaJay KPUMIHAIBHOTO TMPAaBOMOPYIICHHS,
nependoayeHoro cr. 201-1 KK. HasBHicTh yciX 03HaK I[bOTO CKJIady
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KPUMIHAJIBHOTO  TPABOMOPYIIEHHS CBIIYUTh MPO TO3UTHUBHUN  pe3yjbTaT
kBamidikaiii, a BIJCYTHICTh xXo4a O ojHiei 00OB’SI3KOBOI O3HAKH CKJIaay
KPUMIHAIBHOTO  TPABOIMOPYIIEHHS  KOHTpaOaHAM  JicomarepiamiB  abo
nujioMaTepiajaiB CTAaHOBUTh HETAaTUBHUU pe3ysbTaT KBajiikarlii, 10 3yMOBIIOE
BHCHOBOK PO BIICYTHICTh CKJIaJly KpUMIHATBHOTO MIPABOMOPYIICHHS 3arajioM.
Bignosigno no 4. 2 cr. 4 KK kpumiHambHa MPOTUIIPABHICTh 1 KapaHIiCTh, a
TaKOXX 1HII KPUMIHAJIBHO-TIPABOBI HACIJAKK MISTHHS BHU3HAYAIOTHCS 3aKOHOM IIPO
KPUMiHAIbHY BiJIMOBIAAIBHICTG, IO JIiSB HA YaC BYMHEHHS IOTO IISHHA. 3 LBOTO
BUIUTMBAE TOTpebda 3iHCHIOBATH KPUMIHAIBHO-TIPABOBY KBaliikamiro 3a
crartssmu KK y Tiii penakiii, sika Oyjia YMHHOIO HA YaCc BYMHEHHS! KPUMIHAIBHOTO
npasonopymenss. [logo cr. 201-1 KK, sika MicTUTh miacTaBy 3a KOHTpaOaHAy
JicomaTepialiiB a0 TWiIoOMarepiaiiB, TO CTaHOM Ha ChOTOJIHI BOHA OJMH pa3
3MiHIOBajJia CBOIO peAaKiiito (3riiHo 13 3akoHOM YkpaiHnu Bif 25 kBitHs 2019 p.).
SIKI110 3aCTOCOBYETHCS PEAAKIIis i€l CTATTI, 10 Tepeadadae yiabTpaakKTUBHY Ji0 Y
yaci, TO TpU OOIpyHTyBaHHI KBaii(ikaiii morpedye 3a3HAUYCHHsS 3aKOH, SKHi
MICTUTh BiAnoBiaHY penakiito cr. 201-1 KK. Inerbes npo 3akon Ykpainu Big 06
BepecHs 2018 p., 3a sxum cr. 201-1 KK Buknagena B nepBUHHIN penakiii (HOBa
penakiis ct. 201-1 KK € Takoro, 1110 He MOXKe OJIepKYyBaTH 3BOPOTHY CUJTY Y 4aci).
KpuMinanbHO-nipaBoBa KBaji(ikalis, ika 311MCHIOETHCS MiJ Yac 10CYI0BOTO
pO3CHiIyBaHHs, HAJICXKUTh J0 Kareropii odimiiiHoi (eraabHOi), OCKUIbKU
cy0’eKTaMU  KPUMIHQJIBHO-TIPABOBOT  OI[IHKKM €  CHEIaJbHO  YIOBHOBAXKEHI
JIEp’KaBOID OpraHu Ta iX ciayx00Bi ocobu. Jlume odimiiina (JerajibHa)
kBai(ikaiis KOHTpabaHAW JiicoMaTepianiB abo MuiioMaTepialiiB 37aTHA MOTATTU
BI/IMOBIHI MPaBOBI HACTIAKH JJIsi OCOOM, sika BUMHMIIA 1Liek 3104uH. Came ToMy
00OB’SI3KOBUM KOMIIOHEHTOM KBasi(ikaIlli KPUMIHAJILHOTO MPABOMOPYIICHHS,
nependoayeHoro cr. 201-1 KK, e ropuauuna ¢ikcariiss mporiecy Ta pe3yibTary
3MIMCHEHOI KPUMIHAJIBHO-TIPABOBOi OIIHKU. [H(opmariii, sika oTpumMaHa Yy

MpOoIIeCyaTbHO HEHAJICKHUHN CITOC10, 800 TOMIIJIKOBO UM He3a(iKCOBAHOI, 3 TO3UIIIT
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KpPUMIHAJILHOTO TpaBa He ICHye. BoHa He 3/1aTHa BIUIMBATH HA pe3yJbTaT
odimiitHOI (JleraapHOo1) KBamidikallii KpEMIHAJIBHOTO PABOMOPYIIICHHS.

Omxe, dikcaris mporecy Ta pe3ysbTaTy KpUMIHATBHO-TIPABOBOT KBaTidiKarlii
KOHTpabaHI JlicoMaTepialiB ado MujioMaTepiajiB MOBHUHHA OyTH MaKCHUMAaJbHO
TOYHOIO. 3-TIOMIX IHIIOTO 3 IIOTO BUIUIMBAE OOOB’A30K CyO’€KTiB O(imiifHO1
KkBaji(ikaiii pPO3KPUBATH Yy TMPOIECyalbHUX aKTaX OJCp)KaHl pe3yibTaTh
kBajidikaiii, BKJIOYAIOUM BU3HAYCHHSA (PAKTHYHUX OOCTaBUH BUYMHEHOTO
KPUMIHAIBHOTO TPABOIMOPYIIEHHS Ta KOHKpeTHHX mnojoxkeHb KK, m1o
IHKpUMIHYIOThCSL 0c001 (dopmyrna kBamiikamii Ta QopMyitOBaHHS Mi103pu /
OOBHHYBAUCHHS).

Dopmyna  keanighixayii € yYMOBHHUM TO3HAYEHHSM  KPUMIHAJIBHOTO
MPaBOMOPYIIECHHS, 1[0 KBali(iKyeTbcs, BIAMOBIAHO 10 monoxkeHb KK, ski
BCTAHOBJIIOIOTh MOTO O3HAKHU. Y PO3TIIAaHOMY BUIAAKY s PopMyJia Ma€e MICTUTH
nocusiaHHs Ha yacTuHy ctaTrTi OcobimBoi yactunu KK, sixoro nepeadayeHi o3Haku
IOpUIMYHOTO cKiany 37mounHy (ct. 201-1). Hampukian, gKmo BCTaHOBIIEHO
(akTH4HI 00CTaBMHU KOHTpabaHIu JicomMaTepiaiiB ado muioMarepiaiiB, BUNHEHOT
CIIy’kK00BOI0 0CO00I0 3 BHKOPHUCTAHHSIM CIIY»KOOBOTO CTaHOBHIIA, TO ¢dopmMmyra
KkBanmQikamii MmaTume Takuid Burisa: 4. 2 cr. 201-1 KK.

3a HasBHOCTI1 HE3aKIHYEHOTO 3JI0YMHY 200 3JI0YMHY, BAMHEHOTO Y CIIBYYacCTI,
000B’SI3KOBUM € ITOCHJIAHHS Ha KOHKPETHI YaCTHHH BIIMOBIAHUX CTaTel 3arajabHOl
yacTuHU. Hampukian, gKmo BCTaHOBIEHO (DaKTHUUHI OOCTaBUHHM 3aKIHUYEHOTO
3aMaxy Ha BUMHEHHS KOHTpabaHAM JicomaTepiayiiiB a0o MmuiIoMaTepiaiiB, TO
dbopmyna kBamidikallii BUrJsgaTuMe TakuM YuHOM: 4. 2 ¢T. 15, 4. 1 c1. 201-1 KK.

[Ipy BumHEHHI KOHTpaOaHIM JicoMarepiaiiB abo MUiIoMaTepialiB Y
criBydyacTi Tpeba mocunaTucs Ha BiAmoBigHy yacTuHy cT. 27 KK 3a HasBHOCTI
TaKUX BUJIB CIIBYYaCHHKIB, SIK OpraHizaTop, mia0yproBay, nmocoOHuk. BogHouac

dbopmya kBamidikarii moa0 KOKHOT BUHHOT 0COOH 3aITUCY€ETHCSI OKPEMO.

> Kpaigikanis 310unHiB: HauanbHmii noci6uuk / 3a pen. O. O. dynoposa, €. O. ITuchmenchkoro. Kuis:
Ictuna, 2010. C. 22.
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Dopmymosanns  nidospu  /  o068unHysauyenHs  (HAKTUIHO  CTAHOBUTH
posmudpyBanHs dhopmyiau Kamidikailii, KOHKpeTH3alito i 3MicTy. BusHnauyaroun
CyTh Mio3pu (0OBHHYBadeHHs), Cy0’€KT KBai(ikarlii MOBHHEH YITKO Ta TOYHO
chOpMyITIOBaTH O3HAKKM KPUMIHAIBLHOTO MPABOMOPYIIEHHS, IO IHKPUMIHYETHCS
0c001 BIAMOBIAHO A0 3MicTy mosiokeHb KK, 3a saxumu kBamidikoBaHO IiSTHHS.
BinTBOpeHHSI TEKCTy KPUMIHAJIBHOTO 3aKOHY Ma€ HOCUTH MaKCHUMAaJIbHO
JIOCIIIBHUH XapakTep, HEMPUITYCTUMO MPOMYCKATH MEBHI CJIOBa (32 BUHATKOM THX,
K1 TI03HAYAI0Th HEPEJICBAHTHI OOCTABUHM) YU 3aMIHIOBATH 1X OUIBI «3PyYHUMI.
Sk mpukIian: «ceoimu dismu ocoba suunula 3104uH, nepeddbavenutl y. 2 cm. 201-1
KK Vkpainu, moomo nepemiwjenus uepez mumuuil KOpooH Ykpainu noza mumuum
KOHmMpoJiem aicomamepianié YyiHHux nopio oepes, 3a00pOHeHUx 00 8UBO3Y 3a MeHiCi
mMumHoi mepumopii Ykpainu, euunene ciyinc608010 0c000H0 3 GUKOPUCMAHHAM
é1aou». BogHouac He TOCUTh KOPEKTHUM € MiAX1Jl, BIIOUTHUIA B OJTHOMY 3 BUPOKIB
Cylly, JIe 3a3Ha4aeThbcsl Take (OPMYIIOBaHHS OOBHMHYBAUCHHS 13 BUKOPUCTAHHSIM
cioBa, mo He Bignosigae 3micty cr. 201-1 KK, ska iHKpUMIHy€ETHCS:
«xonmpabanone (kypcus — €. I1.) nepeminieHHsa 4epe3 MUTHUI KOPJIOH YKpaiHu 3
MPUXOBYBAHHSM BIJT MUTHOTO KOHTPOJIIO JIiCOMAaTepiamiB I[IHHUX Ta PIIKICHUX
TOpit epes, 3a00POHEHNX JI0 BHBO3Y 33 MeKi MUTHOI TepuTopii Yipaimm»®.

Buknan  ¢daktuuHOro - ckjagy — KoHTpaOaHaM — jicoMarepiaimiB - abo
nujoMarepiajiB nependadyac KOHKPETHUHN OMUC TUX OOCTaBUH BUYMHEHOTO JIISTHHS,
Kl MaloTh 3HAYEHHS [JI1 MOro KpUMIHAIBHO-NPaBOBOi OIIHKU. Cy0’eKkT
kBamdikamii Mae OOIpYHTYBaTH yXBaJ€HE pIIIEHHS, 10 mepeadaydae
BCTAHOBJICHHS BIJIMOBIHOCTI MK (DaKTUYHUMU OOCTaBUHAMHM BUMHEHOTO JISTHHS
Ta MOPUIAYHUMH O3HAKaMHU CKJIaay KPHUMIHAJIBHOTO  TIPABOIOPYIICHHS,
nepenbaueHoro KK  (TOTOXHICTH (PaKTHUYHOTO Ta HOPUIAYHOTO CKIIAJIB

KPUMIHAJIBHOTO  MPAaBOINOPYUIEHHS),  yYpaxXxOBYIOYM  CHUTyallli  HasBHOCTI

% Bupok CocHischkoro paiionnoro cyay M. Yepkacu Bin 20 Tpasus 2021 p. y cpasi Ne 712/5121/21. URL:
https://reyestr.court.gov.ua/Review/97080806.
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HE3aKIHYEHOT0 KPHUMIHAJIBHOTO IPaBOIOPYIIEHHS Ta / a00 BUMHEHHS HOro y
criBy4acti’.

Skmo Ta uYM  IHIIA OpUAMYHA O3HAKa CKJIaAy KPUMIHAJIBHOTO
MPaBOMOPYILICHHS] BU3HAYAETHCS 4Yepe3 3BEPHEHHS [JI0 IHIIUX HOPMATUBHO-
IpaBOBHUX akTiB (OJaHKETHA KPUMIHAJIBHO-TPABOBA HOpMA), TO OOTPYHTYBaHHS
kBai(ikaiii KpUMIHAJBHOTO IIPABOIOPYIICHHS mependadyaTuMe OOOB’SI3KOBE
3BEpPHEHHS JI0 KOHKPETHUX TMOJOXKEHb IbOTO aKTy 3 BHU3HAYEHHSIM MOTPIOHOTO
ab3arry, maparpady, MyHKTy, 4acTWUHH, cTarTi. Ha ocoOGmmBocTi kBamidikarii
3JI0YMHIB TIPOTU JOBKULISA, TnependadeHux crartamu KK 3 OnankeTHUMU
JUCIO3ULISMH, CBOTO 4Yacy CIYIIHO 3BepTaB yBary BepxoBuuii Cyn Ykpainu B
1. 2 nocranoBu [Inenymy Bin 10 rpyans 2004 p. Ne 17 «IIpo cynoBy nmpakTuky y
CIpaBax Ipo 3J0YMHU Ta 1HII TPABOMOPYIIEHHS IPOTH TOBKULIS», 3T1THO 3 SIKUM
peTenpHOMY 3’SICYBaHHIO MiISATae 3aKOHOIAaBCTBO, II0 PETYIIOE MPAaBOBITHOCHHH,
NOB’s13aH1 3 BUKOPUCTaHHIM Ta OXOPOHOIO IIEBHOTO MPHUPOAHOTO pecypcey. Ilonpu
BIJIHECEHHS KOHTpabaHAM JiicoMarepiaimiB abo mujoMaTepialliB JI0 YHcia
KPUMIHAJIBHUX TPaBONOPYIIEHb y c(depl TocrnoAapchbKoi AisUIBHOCTI, Taka
peKOMEHJaIlisi Ma€ TEeBHY CIYIIHICTh 1 [ KBamiQikamii 3a3Hau€HOTO
KPUMIHAIBHOTO MPABOIMOPYIICHHA. 30KpeMa, TaKUM YHHOM PO3KPHBAETHCA CYTh
HE3aKOHHOCTI BIJMOBITHOT MOBEIIHKU, 10 YMOKJIUBIIIOETHCA Y CIOCIO 3BEpHEHHS
JI0 TUX HOPMATUBHO-TIPABOBUX aKTIB, sIKI BCTAHOBIIOIOTH 3a00POHY HA BUBE3EHHS
JicomatepiaiiB a0 mOwiIoMarepianiB 3a MeXl MUTHOI Teputopii Ykpainu. Ll
MOJIOKEHHST MIIATAIOTh 3a3HAYEHHIO IS TOTO, MO0 HaJCKHUM YHUHOM

OoOTpyHTYBaTH 3a00pOHEHUM XapaKTep BUMHIOBAHUX JIiil.

" Hanpukiaz, B OZHOMY 3 CYJOBHX PillleHb TAKMM YHHOM IOSICHIOETHCS HASBHICTh 3aKiHIEHOTO 3aMaxy Ha
nepeMileHHs TUIoMaTepialliB iHHUX Ta PIAKICHUX TOPIXT ACPEB: ... GUKOHAs yci Oii, AKi 68axca8 HeOOXiOHUMU O/iA
006e0eHHsl 3N04URY 00 KiHYs, ane 304Ul He 0YI0 3aKIHYeHO 3 NPUYUH, SIKI He 3a1edcanu 8i0 1020 80.i, OCKIIbKU 6
X00I MUMHO20 02710y 6CMAHOBIEHO He8iON0GiOHIicmb 3asenenoeo y epagi 31 MJ] (mumna Oexnapayis) mosapy
Gaxkmuunomy, Hegionosionicms kody Ykpaincvkoi xiacugixayii moeapie 308HIUHbOEKOHOMIYHOL OisibHOCHI Y
MOBAPHUX NOZUYIAX, A MaKodc odepoicysada eanmadcy Ha mepumopii Pecnyonixu [lonvwa (Bupox Jlynbskoro
MicbKpaiioHHOTO cyny Bomuncskoi o6macti Bim 18 motoro 2021 p. y cmpasi Ne 161/2188/21. URL:
https://reyestr.court.gov.ua/Review/95006067).
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SAx mpuknaa po3riisHEMO (parMeHT BHPOKY CyIy, 3a sSKUM ocoba Oyia
3aCyJKEeHa 32 BUMHEHHS 3JI0YMHY 3TigHO0 3 4. 2 ¢T. 15, 4. 1 c1. 201-1 KK, 110 xou 1
MICTUTh TOCWJIAHHA Ha PETYJISTUBHE 3aKOHOJABCTBO (YKMM BiJoOpakaeThCs
XapakTep 3a00pOHEHOI MOBEAIHKH), ajie BOAHOYAC 0€3 3rajKu Mpo HOro KOHKPETHI
TIOJIOKEHHS, SIK1 Tepe10avaroTh BiMOBITHY 3a00pOHY. 3acydicenuti, nepedysardu
Ha nocadi oupekmopa TOB «fpoxcy, ecynepeu eumozam 3axony Yxpainu «llpo
0COOIUBOCMI 0EPIHCABHO20 pe2YNo8aHHs OIIbHOCMI CYO €KMi6 NIONPUEMHUYLKOTL
OIANbHOCMI, NO8 A3AHOI 3 peanizayicio ma excnopmom aicomamepianiey, 0yoyuu
00I3HAHUM NPO NOPAOOK NepemiujeHHs jlicomamepianieé uepe3 MUMHULU KOPOOH
Ykpainu, oocmemenno 3Hatouu npo ecmanosiery 3axkonom Yxpainu «llpo
0COOIUBOCMI 0EPIAHCABHO2O Pe2YNI0BAHHS OISLIbHOCMI CYO €KMI6 NIONPUEMHUYLKOL
OiANbHOCMI, NO8 A3AHOI 3 peanizayiero ma eKCnopmoMm Jicomamepianiey 3a00poHy
BUBE3EHHA 3a Medxci Mumwuoi mepumopii  Ykpainu 1aicomamepianie ma
nuiomamepianié YiHHUX ma pIOKICHUX NOPIO0 Oepes, HAMA2A8Csl nepemicmumu
yepes Mumuui xopoon Ykpainu 6 Pecnyoniky Ilonvwa 3 npuxo8y8aHHuam 8i0
MUMHO20 KOHMPOAIO nuiomamepiany (0owika HeoOpi3HA) NOpoOU KIEeH-A8Ip Y
CROCI6 HAOAHHS THWIO20 BU2TADY MOBADY".

[IuTaHHA KpUMIHAJIBHO-IPaBOBOi KBaji(ikalli MalOTh ICTOTHE 3HAYEHHS HE
JUIIEe B MeXaxX MaTepialbHOro ad0 MpoLEeCyalbHOIrO0 KPUMIHAJILHOTO MpaBa. Bouu
TaK CaMO BIUIMBAIOTh Ha PO3B’S3aHHS HHU3KH IHIIUX MPOOJIEM COIaIbHO-
MPaBOBOr0 3Ha4YeHHsA. TakuM 4YMHOM OE3MOMUIIKOBICTh 3M1MCHEHOI KBasidikarii
BBAXKAETHCS BUXIJHOIO 3aCajiol0, SIKa 3YMOBJIIOE€ BHHUKHEHHS YCIX MOKIIMBHX
MPaBOBUX HACIIJKIB, M0 OE€3MOCepeHhO BHU3HAUAIOTH SIK OO0 OCOOM, 4Yus
MOBE/IIHKA OLIHIOETHCS, TaK 1 6araThox iHIUX 0cid. Came ToMy TOJIOBHE 3aBAaHHS
JIOCYZIOBOTO PO3CIITyBaHHS JOCSITTA TAKOTO PE3YNbTATy KPUMiHAIHHO-TIPABOBOI
kBanmidikaiii, sska 6 Oyna icTUHHOW. IcTMHHICTH KBamidikauii nepegdadae, 110

BOHA HE MOXE€ OyTH JOBLILHOIO, HE 3ACHOBAHOIO HA 00’ €KTUBHUX JAHUX.

% Bupox JKoskiBchkuii paitonnuit cyn JIbBiBchKkoi o6macti Bin 27 mumus 2021 p. y crpasi Ne 444/1947/21.
URL: https://reyestr.court.gov.ua/Review/98590597.
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VY KOHTEKCTI BHUKJIAQJICHOTO MPHUBEPTAE YyBAry MIAXiJ 0 MPaBOBOi OI[IHKU
3nouyuny, nepeadoadeHoro cr. 201-1 KK, sxuii 37aTHUA CIIOTBOPUTH 1CTHHHICTD
kBastiikarii. 30kpema, 11eThbCs PO TaKy CUTYaIlil0: TONPH KPUMIHAIBHO-TIPABOBE
3HAYCHHS, fKE OJCPXKYy€e pO3Mip IMepeMillyBaHUX JicomarepiaiiB  abo
nujoMarepianiB s kBamidikamii 3moumHy 3a cTr. 201-1 KK, He 3aBxmu
BCTAHOBJIIOIOTHCS Ta OIIIHIOIOTHCS BCl HAIEXKHI JJIS IIBOTO JIaHI KPUMIHAJIBHOTO
npoBajuKeHHs. Hanpuknao, 6 00Hiil 31 cnpas cy6’ekmu keanipikayii UHaAYUIU
00’em (32,138 mempie kyOiunux) oepesuHu, sIKa Nepemiufy8aidace uepe3 MumHull
KOpOOH YKpainu, ma 600Hoyac 3nexmyeanu ii eapmicmio. Ak euniusae 3 6upoky
cyoy, ni0 4ac MUmMHO20 OQOPMIEHHS BAHMANCY ... BUABIEHO 2 Ni0OOHU 13
cmosnamu OYiliHOPOBAHUMU MA HE 3A20CMPEHUMU (3 HCOOHO20 13 KIHYI8 Y
Kinbkocmi 242 cmoenu, sxi hakmuuno gionosioaroms ko0y YKT3E/] 4403203900,
ma excnopm sKux y HeoGpobienomy eueisndi 3a60ponenuti. YHACTIMOK HBOTO
MPOCTEKYEThCS KBaliiKkaliiiHa MOMMIIKA, aJKe SKIIO BapTICTh JIicOMaTepialiB y
BICIMHAJILIATH 1 OLIbIIE pa3iB MEPEBHUIYE HEONOJATKOBYBAaHWNM MIHIMYM JIOXOJIIB
rpoMasiH, TO J1i ocoOu He MorH orfiHtoBatucs 3a 4. 1 ct. 201-1 KK, a came taky
KBamikaiito CcyJ BH3HAB TPAaBWIbHOW. BiAmoBimHuii CynoBui Kedc OyB
MpoaHaIi30BaHUM y JIITepaTypi Ta CIYUIHO OL[IHEHUN SK TaKWil, 1110 CBIAYUTH MPO
BUKOPHCTAaHHS HE3aKOHHOTO CIIOCO0Y «HETIOMIYaHHS» HAsBHOCTI O3HAK CKJIaay
3704KHY, HepeadadeHoro 4. 3 cr. 201-1 KK'’.

Crnip 3BEepHYTH yBary, 10 JOKYMEHTOM, Y SIKOMY (DIKCYIOThCS pe3yJbTaTh
NEepPBUHHOT (MOTIEPeIHBO1, a OTXe, HAWMEHII 1ICTUHHOI) oQimiifHOoi KBamdikarii €
BUTAT 3 €JIMHOTO PEECTPY MOCYAOBUX PO3CIiTyBaHb. Y Mojaibiiomy (y mpoiieci
PYXy KpHMIHAJIBHOTO TPOBAIHKEHHsS) 3 OTPUMAHHSAM MOBHUX BIAOMOCTEH MpO
MO0 KPUMIHAJIBLHOTO TMPABOTIOPYIICHHS TOMEpeaHs KBamipikaiis Moxe

3MIHIOBATUCS 1 YTOUHIOBATHCS (1HO/I1, HABITH HEOHOPA30BO).

® Bupox Morunis-IToiaschkoro MichkpaitoHHOro cyay Bimmmibkoi oGmacti Bix 07 rpymms 2020 p. y
cnpasi Ne 138/2307/20. URL: https://reyestr.court.gov.ua/Review/93343127.

' Nynopo O.O., Mosuan P.O.KpuMiHanbHO-TpaBoBa 3a60pOHA IIOAO KOHTPAGAHIH JEPEBHHH:
Cy4acHMH cTaH i nepcnekTusu. FOpuouunull Haykosuil erexmponnuil scypuar. 2021. Ne 2. C. 147.
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Hanpuknan, Ha miacrasl iHdopwMallii npo BUSBICHHS (akTy MEepeMIIeHHS
JIEPEBUHU MOPYIIYETHCS KpUMiHAIbHE MPOBA/KEHHS 32 O3HAKAMM ii KOHTpaOaH 1
srigao 31 ¢r. 201-1 KK. BogHouac y mporieci JoCyZ0BOTO PO3CIiAYBaHHS MOXKE
OyTH BCTAHOBJICHI1 JaHi, BIAMOBIIHO 10 SIKUX I JIEPEBHUHA HE BITHOCHUTHCS IO
IMIHHUX a00 PIAKICHUX TOPiJI Ta IO TOTO X OyJia BUKOPWUCTaHA I MAacKyBaHHS
YacCTUH BOTHEMaJIbHOI HAapi3HOi 30poi, 10 HE3aKOHHO MEpEeMIIyBalKCs uepes3
kopzoH. Taka iHpopMmarliss 3yMOBIIIOE€ 3MiHY KpHUMiHAJIBLHO-IIPABOBOI KBamidikalii
BUYMHEHOTO, OCKITBbKU WIETHCS TIPO HAABHICTH 03HAK KoHTpabanmum (ctT. 201 KK).

Y KOHTEKCTI pO3MJIsiAy MHUTAHHS MPO 3arajbHI IMOJOXKEHHS KPUMIHAJIBHO-
npaBoBOi KBaii(ikalli KOHTpabaHIM JicoMmarepiaiiB abdo MuioMarepiaiiB He
MO>XHa OMUHYTH YBaroro IMiJICTaBH, 3a SKUMHU 3J1MCHIOEThCS Taka KBadiQikarlis.
VY ropuauyHiil  nitepaTypi  MIACTaBU  KPUMIHAJIBHO-TIPaBOBOI  KBasi(ikarrii
NMEepeKOHJIMBO JocaiauB B. HaBpoubkuii, a KJIIOYOBUMH TMOJOKEHHSIMU HOTO
MiIX0ay € Taki: 1) miictaBu KpUMIHAIBHO-TPABOBOI KBaiikaiii — 1ie MmpaBoBi
SBUIIA, BUXOJAYM 3 SIKMX 3[IACHIOETHCS KPUMIHAIBHO-NPABOBA OIlIHKA JIISTHHS;
2) icHy!0Th (paKTHYHA 1 FOPUIMYHA IT1ICTaBH KPUMIHAJIIBHO-ITPABOBOI KBaTi(iKallii;
3) dakTuyHa mijgcTaBa kBajgidikaimii — e BUMHEHE JisSHHS, (DaKTH4YHI 0OCTaBUHH,
Kl TUIAraloTh MPABOBIM OLIHII Yepe3 3ICTABJICHHS 3 MPaBOBOI HOPMOIO;
4) IOpUIUYHOIO MIJICTaBOI0 KBaliikaiii € KpUMIHAJIbHO-IPaBOBa HOpMa (BOHA
nepeadavyae y3arajabHEHI, TUTIOBI O3HAKH KPUMIHAJIBHO MPOTHUIPABHOTO JISTHHS);
5) miacTaBd KPUMIHAJIBHO-NPABOBOI KBamiQikallii MNOAUISIOT HAa OCHOBHI Ta
JIOJIATKOBI: a) OCHOBHOIO IOPUUYHOIO MMiJICTaBOIO KBadidiKallii BUCTyMae MpaBoBa
HOpMa, SIKa PETJIAMEHTY€ AISHHS, 10 MIJTA€ThCs OIlIHII; O) T0JaTKOBI MiJCTaBU
KBamiQikaiii 3aCTOCOBYIOTbCS y BHUIAJKaxX, KOJM IE€BHOI HOPMHU NpaBa s
kBamdikamii HemocTtaTHRO (y pa3l 3acTOCyBaHHS OJIAHKETHUX HOPM, IIPU
Oe3mocepeiHid BIACUIII A0 KOMIUIEKCY HENPaBOBUX HOPM, BHUKOPHCTAaHHI

. . . 11
OIMIHOYHUX IMOHATH, HAABHOCTI ITPOT'aJIMH Yy ITPpaBl TOH_IO) .

" HaBpoupkuii B. O. OcHOBH KpUMiHa/IbHO-TPaBOBOI KBati(iKanii: HaBy. moci6. 2-re Bua. Kuis: IOpinkom
Inrep, 2009. C. 45-51.
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OCHOBHOIO IOPUIUYHOIO M1JICTaBOIO kBajiikarmii KOHTpabaH 1
aicoMarepiaiip abo nusmomarepiaiiB € cr. 201-1 KK, a Takoxx okpemi MOJI0KEHHS
roro 3aranmpHOi wacTWHU (30Kpema, cr.cT. 13, 18, 19, 22, 23, 24). JlomaTtkosi
IOpUJIMYHI ~ TIACTaBM  KPUMIHAJIBHO-TIPAaBOBOI  KBajiikarmii  KoHTpabaHIU
JicoMmarepiayiiB  ab0 TWIOMaTepialiB Hacammepe]] CTaHOBIATh KoHCTUTYyIs
VYkpainu, MI>KHapOJHO-IIPABOBl aKTU, HOPMATUBHO-IIPABOBI aKTH PETYJSTUBHOIO
3aKOHOJIAaBCTBa, CyJOBa NIpaKTUKa, pimeHHs €Bponelickkoro Cyay 3 mpas
moannau, pimenHs Koncrutynitnoro Cyny Ykpainu, JOKTpMHA KPUMiIHAIBHOTO
npasa.

Ha >xaip y mpaBO3acTOCOBHIM MpPaKTHUIl YacoM ITHOPYIOTh JOAATKOBI
IOpUJIMYHI MiACTaBU KBamidikaiii, 10 MOXe poOUTH 1i HEOOIPYHTOBAHOIO,
0COOJIMBO 32 HASIBHOCTI PO3TJISAAHOI BUILE OJAHKETHOCTI KPUMIHAJIBHO-IIPABOBOT
Hopmu. IlpaBoBa oOIllHKa, $Ka 3AIUCHIOEThCS 0€3 BHUKOPUCTAHHS AaKTIB
PEryJIsTUBHOTO 3aKOHOJABCTBA, II0 BCTAHOBIIOIOTH 3a00pOHY Ha BUBI3 32 MEXKI
VYkpainu BIAMOBITHUX TIPEIMETIB, BUKIHUKAE CYMHIBU. [lpukiadom maxoeo
nioxo0y € 8UpoK cyoy, AKUU He MICMUMb HCOOHOI 32A0KU NPO HOPMAMUBHO-
npasosi akmu, wio 3a00POHAIOMb BUBE3EHHS 3A MeXxCl YKpainu nunomamepianis.
Lle ne 3asaouno xoHcmamyeamu NpABUTLHICMb HAOAHOI KPUMIHANbHO-NPABOBOT
OYIHKU, 3a AKOW o0coba e4ununa 6ci Oii, sKI 6s8axcaid HeoOXIOHUMU OJis
nepemiujenHss uepe3 MUmMHULl KOpOOH YKpaiHu, 3 Npuxo8y8aHHAM 6i0 MUMHO20
KOHMPOJIO NUIOMAMepianie, 3a00POHEeHUX 00 UBO3Y 3A MEXCI MUMHOI mepumopii
Yrpainu, 3aeanvnoro eapmicmio 43000,68 epn., ne 0ogisuiu ix 00 KiHys 3 NPUHUH,
AKI He 3anexcanu 6io it 6oni'.

Barome 3HayeHHs i KPUMIHAJIBHO-NPABOBOI  KBamidikaiii  mae
BCTAHOBJICHHS BUAY (KOHCTPYKIIii) CKJIaay KpPUMIHAIHHOTO MPABOMOPYIICHHS, Ha

1 : :
mo ciymHo 3Beprae yBary O. Ve . V 1OKTpHHI KpHMiHANBHOTO MpaBa CKIaIM

"2 Bupok Kanycekoro Mmichkpaitonsoro cyny IBano-®paukiBchkoi obmacti Bix 01 mucromaga 2022 p. y
cnpasi Ne 345/2654/22. URL: https://reyestr.court.gov.ua/Review/107072658.
" Ve O. B. Teopis Ta npakTHka KpUMiHAIBHO-IIPaBOBOI KBamidikaii: nekmii. Xapkis: IIpaso, 2018. C. 48—
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KPUMIHAJIBHOTO  MPaBOMOPYIICHHS KIAaCU(IKyIOTh 32 TaKUMH OCHOBHUMH
KPUTEPISIMU:

1. Cmynine msaockocmi (cycninbHoi Hebe3neuHocmi), 3a SIKUM  CKJIAIu
KpPUMIHAJBHUX MPABOMOPYIICH, MOXKHA MOJIIUTH HAa: a) OCHOBHUHM (TIPOCTHIA)
CKA0 KPUMIHAILHO2O NPABONOpPYUIEeHHs — TaKWM CKJIaa, M0 HE MICTUTh aHi
OOTSDKYIOUMX, aHl TIOM SKIIyIOUMX oO3Hak. OCHOBHMM CKJIaJ KOHTpaOaHIu
JicoMarepiaiiB abo mwioMarepiamiB MictTuth 4. 1 cT1.201-1 KK; 6) ckrao
KPUMIHANbHO20 NPABONOpyuleHHs 3 Keanighikyrouumu (0cOOIUBO KBAMI(PIKYIOUNMH)
O3HAKaMu — MICTUTh O3HAKHW, IO MIJABUIIYIOTH CTYIIHb TSDKKOCTI (CYCHLUIBHOT
HE0E3MEeYHOCT1) KPUMIHAIBHOTO MPABOMOPYIIEHHS, OOTSKYIOTh BIANOBIJANBHICT
1 BIUIMBalOTh Ha KBamdikamito. KsamipikoBanuil ckiag  KOHTpaOaHIu
JicomatepiaiiB abo nmuioMarepiaiiB nepeadauenuit y 4. 2 ct. 201-1 KK, ocobnmBo
KBaTi(hiKOBaHUM — y 4. 3 M€ CTATTI; B) CKIAO KPUMIHAILHO2O NPABONOPYULEHHS 3
npusinevosanumy (TIOM’ AKIIYIOUUMH) O3HAKAMU — MICTUTh O3HAKH, 10 ICTOTHO
3HIDKYIOTh HMOTO CTYIIHb TSXKKOCTI (CyCHUIBHOI HEOE3MEYHOCTI), MOM’ SIKIITYIOTh
BIJIOBIJIAJIBHICTh 1 TAKUM YMHOM BIUIMBAIOTh Ha KBamidikaiito. [IpusineiioBanuit
CKJIaJ] pO3TJISIIAHOTO KpUMiHaIbHOTO npaBonopyiieHds y KK He BcranoBneHui.

2. Cnoci6 onucanua (pecnamenmayii) O3HAK  eleMeHmi8  CKIaoy
KPUMIHATILHO2O NPABONOPYULEHHS, 3TIAHO 3 SKUM MOXHa BHOKPEMHTH APOCIULL
CKJIaJ] KPUMIHAJIBHOTO TPABOMOPYIIEHHS — TaKWW CKJIaJd, IO MICTUTh O3HAKH
OJIHOTO CYCHIIBbHO HEOE3MEUHOro MisHHA, SIKE IOoCATae Ha OJUH O00’€KT Ta
CKIQOHUL CKJIaJl KPUMIHAJIBHOTO MPAaBOMOPYIIEHHS, 3aKOHOJaBUYa KOHCTPYKIIiS
SKOTO YCKJIa/ITHEHA MIEBHUMHU O3HAaKaMHM, a caMe JIBoMa 00’ €KTaMH, IBOMaA JiSTHHSM,
nBoMa (popmamu BuHU ToIIO. KoHTpabanma jicomatepiaiiB abo mujaomaTepiaiiB
HAJIC)KUTh JI0 OCTAaHHBLOI KaTeropii, OCKUIbKH BiAMOBIIHUHA CKJIaJl KPUMIHAIHLHOTO
MPaBOMNOPYILIECHHS Nepeadayae HasBHICTh KUTbKOX aJIbTEPHATUBHUX O3HAK 00’€KTa
(pi3HI TpenMeTH 3JI0YMHY) Ta 00’€KTUBHOI CTOPOHH (Pi3HI CIIOCOOM BYMHEHHS

JUSTHHS ).
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3. Ocobnueocmi KoHcmpyKyii 00 €KMUBHOI CMOPOHU CKAAOY KPUMIHATbHO2O
npasonopyuieHts. 3a 1UUM KPUTEPIEM BHOKPEMIIIOIOTh: a) KpUMIHAJIbHE
NPaBONOPYIIECHHS 3 MamepianbHuM CKI1a0omM — OOOB’S3KOBUMH O3HAKAMH HOTO
00’€KTUBHOI CTOPOHM € CYCHIJIBHO HEOE3NEeUHe MIsIHHS, CYCHiJIbHO HEOEe3MeUHUM
HACTIZIOK 1 MPUYUHHUN 3B’SI30K MK HUMHU (BBa)KAETHCA 3aKIHUEHUM 3 MOMEHTY
HACTaHHS CYCIIJIBHO HEOE3MEeYHOTO HACIIKY); 0) KpuminaibHe npasonopyuleHHs 3
Gdopmanvhum (30KkpeMa U yciuewum) ckiadom — OOOB’SI3KOBOIO O3HAKOK HOTO
00’€KTUBHOI CTOPOHU € JHUINE CYCHIIbHO HeOe3meuyHe MissHHS (BBaKA€ThCS
3aKiHYCHHM 3 MOMEHTY BUMHEHHS Takoro misaus ). KontpaGamna micomarepiaiis
abo0 muiIoMartepialiB SK 3JI0YMH, O3HAaKW skoro Mictuth 4. 1 cr. 201-1 KK,
BIJIHOCUTBCS /10 KaTeropii 3J04YMHIB 3 (POpMaJIbHUM CKJIAJIOM, QK€ y LbOMY
BUIMAJIKY HE Tiepen0adaeThCsi HACTaHHS CYCHUIBHO HEOE3NMeYHOro HaCIHiIKYy.
HarowmicTs 3mounnu, nependaveni 4. 2 ta 4. 3 ct. 201-1 KK, matots ¢popmanbHo-
MaTepialbHUN CKJIaJ, OCKUIbKM HACTaHHS CYCIJIBHO HEOE3NMEeYHOTO HACIIIKY
nepeadayeHe 3-MOMDK BIAMOBIIHUX MOTO O3HAaK (KOHTpabaHaa JiicoMarepiaiiB ado
NUJIOMATEpIajiB y BEIUKOMY Ta OCOOJIMBO BEIUKOMY PO3MIpax).

BucHoBKH. 3araibHi 3acaau KpUMIHAIBHO-TIPABOBOI KBaMi(iKkallii 3JI09UHY,
nependoadyeHoro ct. 201-1 KK, oxomiorTs Taki OCHOBHI CKJIQTHUKU:

1. Tounicme 1OpuAMYHOI (QiKcalii Mpolecy Ta pe3ynbTaTy 3I1HCHEHOI
KPUMIHAJILHO-TIPABOBO1  OINIHKH, M0 3-TIOMDK 1HIIOTO 3YMOBJIOE KOPEKTHE

3a3HaYeHHs popMynH KBaidikauii Ta GopMyTrOBaHHS Mi03pH / OOBUHYBAaYEHHS.

14 . . . . ..
BuBuenus CyAOBOl TIIPpAKTHUKW TIIO0Ka3zye€, 110 32[661.]'[1)1]101“0 NEPEMIIICHHA JI1ICOMAaTeplallB abo

MIIOMAaTepialiB depe3 MHUTHUM KOPIAOH YKpalHu sSK cycmimeHO HeOesmedHe misHHA 32 4. 1 cr. 201-1 KK He
BUMHSAETHCA TIOBHICTIO (HE (DIKCYETHCS MOMEHT 3aBEpUICHHS HOTO BUMHCHHS), TIEPEPUBAETHCS, a BIATOBIMHI il
OLIIHIOIOTHCS SIK 3aKiHYEHHH 3aMax. K npukiaod, 3acy0dicenull mpaHcnopmyeas nuiomamepiaiy 00 NPonyCcKHO20
NYHKMY HPONYCKY, 0e 0peawizyeas ogopmienus mumuoi oexiapayii ma ineoticy. I1i0 uac nposedenms mMumHnozo
021130y 0epesuHu, 30IUCHeN s iT nepegipKu, 3amipie mowjo npeocmagHUKU MUMHO20 OP2any 6CIMAHOBULU, WO MOBap,
AKUL MA8 nepemicmumucs depes KOpooH, He GiOno8ioac 8i00MOCMAM, 3A3HAUEHUM Y cepmugikami ma iHOUcCl,
noodanum sK niocmagy 01 nepeminjenHss mogapis uepes Mumuuil Kopoor Yxpainu. Y niocymxy cyo ycmanosus, wo
3acyoxcenuti 8uKonas yci 0ii, AKi 68axcas HeoOXiOHUM 05 008eOeHHs 3/104UHY 00 KiHys, 30KpeMd, BJiCU8 YCix
3ax00i6, HeOOXIOHUX 05l nepemiuenHs yepe3 MUMmHUull KOpoOoH YKpainu 3 npuxo8y8amnHam 6i0 MUMHO20 KOHMPOIIO
nunomamepianie, 3a00pOHeHUX 00 BUBO3Y 34 MeJCi MUMHOI mepumopii Ykpainu, npuxoeyrouu i MacKylouu ix
He3aKOHHe NOXOONCEeHHS Y Cnocib noOanHs 00CMOGIPHUX OOKYMEHMI8, OOHAK, 310YUH He OVI0 3aKIHYEHO 3 NPUYUH,
ki He 3anedcanu 6i0 tioeo eoni (Bupok HansipHsHcbKkoro paiionHoro cyay Isano-@pankicekoi obmacti Big 08
cepnnst 2022 p. y cupasi Ne 348/1195/22. URL: https://reyestr.court.gov.ua/Review/105624658).
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2. Obrpynmosanicms TOTOXHOCTI (DAaKTUYHOTO Ta IOPUIWYHOTO CKJIAJIIB
KpUMIHAJBLHOTO TpaBornopyiieHHs, nepegdoaderHoro cr. 201-1 KK (3okpema, 11e
nependaydae HEOOXIHICTb ~ BCTaHOBIEHHS  KOHKPETHOTO MOJIO>KEHHS
pPEeryJISTUBHOTO 3aKOHOJIABCTBA, SIKE MICTUTh 3a00pOHY Ha BHBI3 JiicoMarepialiB
abo mnumioMmarepianiB). Y mporeci kBamidikamii MarTh OyTH IOCTIIKEHI BCi
IOpUJIMYHI MiACTaBU KBajiikarii (1K OCHOBHI, TaK 1 IOJaTKOBI).

3. Icmunnicmo xBamidikariii, 3a0e3neyeHHs sIKOi 3aCIyrOBYE Ha OCOOIMBY
yBary ta nepeadadae ajgeKBaTHE BCTAHOBJICHHS YCiX 00 €KTHMBHUX JaHWX, 3aTHUX
BIUIMBATU HA TPABWIBHICTh KPUMIHAJIBHO-IIPABOBOI OIIHKK  PO3IJIAIaHOTO
37I0YUHY.

VY pazi, KO KpUMiHAJIBLHO-TIPAaBOBA OIllIHKA KOHTpaOaHIM JiicOMAaTepialiB
ab0 mnuiIomarepialliB  BHUKJIWKAE CKJIAJIHOINI, PEKOMEHIYEThCS IMOCIHIIOBHO
pPyXaTuCs TAKAM LUIIXOM Yy YOTHUPH KpOKH. llepmmii — yBa)XHO O3HAaHOMUTHCS 3
tekcTtoM KK, cripoOyBatu 3p03yMiTH 3MICT MOHSATH 1 KOHCTPYKIIIH, 10 BUAAIOTHCS
cynepewiMBUMU Ta / ab0 HeoAHO3HAYHUMU. [lpyruii — HOCHIAUTH CYHOBY
MPaKTUKY, TOOTO, 3HAIOUMU TEKCT 3aKOHY, 3 SICYBaTH, SIK HOr0 3aCTOCOBYIOTh CYJU
(Hacammepen i1eThes mpo mpakTuky BepxoBHoro Cymy — 3a ii HasiBHOCT1). TpeTiit
— 3BEpPHYTUCA [10 IOPUAUYHOI JITEpaTypH, 1100 3pO3yMiTH SIK OKpemi ¢axiBli
KOMEHTYIOTh TEKCT KPHMIHAIBHOTO 3aKOHY, BIAMOBIIHY CYAOBY MPAKTHKY TOIIO.
Hapemri, yeTBepTuii KPOK — MOBEPHYTUCS A0 KPUMIHAIBHOTO 3aKOHY, JIJISl TOTO,
o6 chopMmymroBaTH, 3 OrJsiIy Ha BCIO OTpUMaHy iHGOpMaIlilo, OOIpyHTOBaHE
OPUIMHATUMU apryMEHTaMH JYyMKY TIpO 3MICT, CEHC, METY JOCHIIKyBaHOT
KPUMIHAJIBHO-TIPaBOBOi 3a0opoHu. Came Ii 3arajbHI pPEKOMEHJAIll MOBUHHI
CKJIACTU OCHOBY KPHUMIHAJIBHO-IIPABOBOI OI[IHKA KOHTpaOaH 1 JiicoMaTtepiaiiB ado

MUJIOMAaTepiajiB Ta COPUSATH MOJI0JIAHHIO CKJIAHOIIIB, K1 BUHUKIIU.

CnmcoKk BUKOPHUCTAHMX JKepeJI
1. babiko /I. B. BignoBiganbHICTh 3a MNpPaBONOPYLIEHHS, SIKI MICTATH
O3HAaKM HE3aKOHHOT'O MEPEMINIEHHS MPEAMETIB 4epe3 MUTHUN KOPAOH YKpaiHH:
MDKrajqy3eBUi KOHTEKCT, KpuTepli kinacudikaiii. Hosa apximexmypa 6e3nexo8o2o
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Pysmenskyy Yevhen. General Principles of Criminal law Qualification of
Smuggling of Timber or Sawn Timber

The article is devoted to establishing the general principles of criminal law
qualification of the offence under Article 201-1 of the Criminal Code of Ukraine,
namely, transportation across the customs border of Ukraine outside the customs
control or with concealment from customs control of timber or sawn timber of
valuable and rare tree species, unprocessed timber, and other timber prohibited
for export outside the customs territory of Ukraine (smuggling of timber or sawn
timber).

The article deals with the issues related to the result of criminal law
qualification of timber or sawn timber smuggling, and determination of the
specifics of such qualification, if it is carried out officially. The attention is focused
on recording the process and the result of criminal law qualification of timber or
sawn timber smuggling, in the context of which the peculiarities of its
substantiation, specification of the qualification formula and formulation of
suspicion (accusation) are determined. It is analysed the grounds for criminal law
qualification of timber or sawn timber smuggling. The recommendations on
criminal law qualification are illustrated with examples from court practice.

The author distinguishes and characterises the types of criminal law
qualification of the offence under Article 201-1 of the Criminal Code of Ukraine,
depending on the specifics of the corpus delicti of a criminal offence, other criteria
and taking into account the peculiarities of the initial stage of criminal procedure.

Based on the results of the research, it is drawn a conclusion about the
general principles underlying the criminal law qualification of smuggling of timber
or sawn timber. On this basis, the author formulates scientifically based
recommendations aimed at ensuring effective application of Article 201-1 of the
Criminal Code of Ukraine in the course of pre-trial investigation.

Key words: Criminal Code, offence, criminal law qualification, smuggling,
border crossing, timber, sawn timber.
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YK 343.5 B. M. Kupuuko,
KaH/. IOpHIl. HayK, JOII.,

DOI: https://doi.org/10.21564/2311- JIOLIEHT Kadeapu KpUMiHAIBHOTO IIpaBa

9640.2023.19.281125 HarionansHOT0 I0pUIUYHOTO
yHIBEpCUTETY iMeH1 SIpociaBa
Mynaporo

HE3AKOHHE BUKOPUCTAHHS 3 METOIO OTPUMAHHS
MPUBYTKY T'YMAHITAPHOI JIOMOMOTH, BJATOIITHAX
MOKEPTB ABO BE3OILIATHOI IOIIOMOTH (ct. 201* KK):
MPOBJEMHA CUCTEMHOT'O TJIYMAUYEHHSI TA IPAKTUYHOTO
3ACTOCYBAHHS 1 IUISIXH! iX BUPIIIEHHSA

Y cmammi npoananizosani i3 3acmocy8amHAM NPUHYUNY CUCTMEMHOCI
ocHosHi Quckyciiini numanns, sxi cmocyiomwcs cm. 201° KK, ma 3anpononosani
winaxu ix eupiuwienns. OOIPYHMOBAHA NOMUIKOBICHb NOUIUPEHO20 MEEPONCEHHS]
npo me, wo cm. 201° KK oxonmioe co60to po3kpadans npeomemia 2ymMaHimapHoi
oonomoeu. llokazano eaxciuse 3HauyeHHs NPABUNILHO2O 8CMAHOBNEHHS (PaAKmopis,
Wo BUHAYAmMev xapakmep 1 CWMYNiHb CYCHLIbHOI Hebe3neuHOCmi Ybo2o
KDUMIHATbHO20 npasonopywenns, 01 3 acyéaunsa smicmy cm. 201° KK ma ons
npakmuxu ii 3acmocyeanns. Po3pobneni pexomenoayii wooo keanigixayii 0iul 3a
2017 KK ma 3axon00agu020 800CKOHANCHHS yiei cmammi KK.

Kuo4uoBi cioBa: kpuminanvue npagonopyuients, SyMaHimapHa 0onomoad,
O1a200TIHI  noJcepmeu, Po3KpaoaHHs npeomMemié 2yMAaHimapHoi 0onomozu,
cychinvbHa Hebe3neKd, He3aKOHHe BUKOPUCMAHHS 2YMAHIMAPHOT 00NOMO2U.

IlocTanoBka mpodjieMu i akTyajbHicTh TeMu. BignoBigHo 10 3akoHY
Vkpainu Bix 24 Oepesns 2022 p. Ne 2155-1X, sikuii HaOpaB YMHHOCTI 3 KBITHS
2022 p., Kpuminansauii kogexe Yxpainu (gam — KK) 6yB momoBHenuii cr. 201°
«He3akoHHE BHWKOPHCTaHHS 3 METOI OTPHUMAaHHS TNPUOYTKY TyMaHITapHOI
JIOTIOMOTH, OJIarOINHUX MOXKEPTB 200 OE30TUIATHOI JOTIOMOTH.

VY 4. 1 mi€ei crarti KK Oyna BctaHOBIeHA KpUMiHAIBHA BIIOBIIAJIBHICTD 32
«npooasdic mosapie (npeomemis) SyMAHIMAPHOI 00NOMO2U A0 BUKOPUCHIAHHSL
O1a200TUHUX NOJcepm8s, De30NIAMHOI 00NOMO2U AO0 YKIAOAHHS THUUX NPABOUUHIE
w000 PO3NOPAONCEHHA MAKUM MAUHOM, 3 MEMOI0 OMPUMAHHS NPUOYMKY, UUHEH]
V 3Haunomy posmipi». Llell KpUMiHAIBHUI MPOCTYNOK KapaeTbcs MTpadom Bif

JIBOX JI0 TPHOX THUCSY HEOMOJATKOBYBAHMX MIHIMYMIB JOXOJIB TpOMaAsH (mami —
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H. M. JI. T.) a00 BUIPAaBHUMHU pOOOTaMHU Ha CTPOK JI0 ABOX POKiB, 800 0OMEKEHHIM
BOJI1 HA CTPOK JI0 YOTUPHOX POKIB.

Y u. u. 2 ta 3 miei crarri KK Oyma BcTaHoBieHa KpuMiHAJTbHA
BIIMOBIAIBHICTD 32 BUMHEHHSI HETSKKOTO (4. 2) Ta TSKKOro (4. 3) 3JI0YMHIB, K1
BUPAXAIOThCSI y BYMHEHHI 3a3HAYCHUX [ 3a HAsIBHOCTI Xoya O oOfHi€l
KBai(ikyrouoi o3Haku, a came: 1) moBTOpHOCTI (4. 2): 2) BUMHEHHS 3a
MOTNepeHLOI0 3MOBOIO TPYIOK 0ci0 abo opraHizoBaHOwO rpymnow (4. 4. 2 1 3);
3) BUMHEHHSA y BEIMKOMY ab0 B 0OCOOJMBO BeIWMKOMY po3mipax (4. 4. 2 1 3);
4) BUMHEHHS CJIy’KOOBOIO 0CO00I0 3 BHKOPHUCTAHHSM CIIY’)KOOBOTO CTaHOBHIIA
(4.2); 5) BuUMHEHHS MijJ Yac HaJ3BUYAHHOrO abo0 BOEHHOro cTaHy (4. 3).
[TokapanHst 3a 11 3704MHU TiepeadadeHe y BUIl MO30aBJICHHS BOJII HA TEBHUUN
CTpOK (3a 4. 1 — BiJ TPbOX JI0 II’SITH POKIB; 32 4. 2 — BiJ] II’ATH JI0 CEMH POKIB) 3
00OB’SI3KOBUM T1030aBJICHHAM IpaBa oOO01MaTH TE€BHI Mocaau abo 3aiiMaTucs
MEBHOIO JIISTbHICTIO HA CTPOK JI0 TPHOX POKIB Ta 3 KOH(DICKAIlI€I0 MaifHA.

VY TlosicHIOBaJIbHINM 3amucIi 10 MpoekTy 3akoHy Ykpainu «IIpo BHeCeHHs
3MiH 10 KpuminaneHoro ta KpuMiHambHOTO IpOLECYabHOTO KOJAEKCY YKpaiHH
1010 HEIIbOBOTO BUKOPUCTaHHS TYMaHITapHOI JOMOMOTH IiJl Yac Jii BOEHHOTO
CTaHy»  HOro  Memol0  BU3HABAIOCH  «BCMAHOGNEHHS  KPUMIHATbHOL
8I0N0GIOANLHOCMI 3a HeYLIboge BUKOPUCAHHS SYMAHIMAPHOI donomo2u nio dac
0ii  6oeHHo20 cmany». HeoOXimHICTh TPUUHATTS LBOTO  3aKOHOIPOEKTY
oOrpyHTOBYBajlachb TUM, 110 «3axonom Yxpainu «IlIlpo e6Hecenus 3miH 00
Ilooamxosoco xoodexcy Vkpainu ma iHwux 3aKOHOOA84UX akmié Yxpainu wo0o
ocobusocmeti ONOOAMKYBAHHS MA NOOAHHA 368IMHOCMI Y Nepio0 B0EHHO20
CMany» CnpowjeHo npoyeodypy GU3HAHHA COYIANbHO 3HAYYWUX  MOBAPI8
2YMAHIMAPHOK 00NOMO2010, nepeik saKux 3ameepoxcenuii Kabinemom Minicmpig
Vkpainu, 6e3 nputinamms 6i0On08iOHUX piuleHb NPO GU3HAHHA IX SYMAHIMAPHOK
oonomozorw. Hapa3zi 6usensaiomvcs 4uceibHi 6UNAOKU BUKOPUCMAHHA MOBAPI6
2YMAaHIMapHoi 00NOMO2U 3 MeMor OMPUMAHHS NPUOYIMKYY.

Ha 3apas, koiu Bxke MuHYB pik mii i 3actocyBanms cr. 201> KK, moxHa
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KOHCTAaTyBaTH, 0 MUTAaHHA MPO KPHUMIHAJIBHY BIAMOBIIAIBHICTh 32 HEIJILOBE
BUKOPHUCTAHHS T'YMaHITapHOI JOMOMOTH, OJIarOAINHUX MOXKEPTB a00 Oe30IIaTHOT
JIOTIOMOTH 30epiraioTh CBOIO aKTyalbHicTh. TeopeTHuHmii aHami3 3MicTy cr. 201°
KK, a Tako» mpakTUKH ii 3aCTOCYBaHHSI BUSBUB 0arato KOHKPETHHUX IMUTaHb, Kl
MalTh TPOOJEMHHN  XapaKTep, aKTHBHO OOTOBOPIOIOTHCS  HAYKOBISIMHU
1 TOTPeOYIOTh CBOT'O BUPIIICHHS.

30kpeMa Takli MUTaHHS PO3TJsSAald B CBOiX poOoTtax AWmuHsH A. B.,
bomnapyk O. M., BacunweB A. A., I'amtokun M., I'punak b. B., I'pumko B. 1.,
I'yvapko O. €., ynopor O. O., 3anmopoxen C., Kamencekuii /[. B., Kon6o O. T'.,
KortoBmukoB P. A., Kpackko 3. B., Kpumesnu O. B., JlutBunenko O. I,
Jyx’smens T., Mapin O. K., Mukutuuk A. B., MoBuan P. O., MockBuioBa A.,
Mypasceka H., O6oxens €. A., Oxman O. B., IlecioB P., Paecbkuii /.,
CaBuenko A. B., Cumonenko H. O., Cucoesa B. I1., ®ypman B., Xaspontok M. .,
[ITanmoBanoBa A. O., IlleBuyk A. B.

JIMCKyCiliHI TIUTaHHS CTOCYIOTHCA PI3HUX AaCMEKTIB BU3HAUEHHS 3MICTY
cr.201° KK i npakTuku ii 3aCTOCYBaHHS, OJHAK HAMOiIbII BaXIHMBI 3 HHX
CTOCYIOTBbCSI CHUCTEMHOro TiymadeHHs 3wmicty 1€l crarti KK. 3okpema e
cTocyeThes criBBiaHouIeHHs cr. 2017 KK i3 NpHBIaCHEHHSIM, PO3TPATOIO 4y’KOT0
MaifHa a00 3aBOJIOJIIHHSM HHUM IIUISIXOM 3JIOBXKMBaHHS CIIY>KOOBUM CTaHOBHUIIEM
(ct. 191 KK). V 3B’s13Ky 3 IMM JUCKYCIMHOTO XapakTepy HaOyina cama KOHIISTIIis
KpUMIiHaJi3allii 3a3Ha4eHHX y CT. 201° KK TH.

MerToro ui€i cTaTTi €: 1) mpoaHanizyBaTi OCHOBHI AUCKYCIWHI MUTaHHS, SKi
crocyiothes cr. 201° KK; 2) po3kpuTH GiNIbII TOBHO i TOYHO MUTAHHS CHCTEMHOTO
tnymauenns cr. 201> KK, 30kpema ii CIiBBiZHOIIGHHS i3 3JI0YHMHAMH HPOTH
BIacHOCTI, mepenbauenumu crtatsamu 190, 191 1 192 KK; 3) pospobutu
peKoMeHaIlli 0/10 MPaBUILHOTO 3aCTOCYBaHHSI CT. 201% KK Ta ii 3aKOHOIaBYOTO
BJIOCKOHQJICHHS.

Bukaan ocHosHoro matepiamy. Crarrs 201° KK mae crpykrypy, ska

nepenbayae B 4. | OCHOBHMI CKJaJ KPUMIHAJIBHOTO MPABONOPYIICHHS
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(KpUMIHQJIBHOTO TMPOCTYNKY), @ B 4. 4. 2 1 3 — Horo KBamidikyrodl O3HAKH, 3a
HAsBHOCTI SIKMX KpUMIHAJbHE TMPABOIMOPYIICHHS BU3HAETHCA  BIJINOBIIHO
HETSHKKAM Y1 TSKKAM 3JI0YMHOM.

VY TeopeTHYHOMY HOCHIIPKEHHI OCHOBHOTO CKJIaJly 1IbOTO KPUMIHAJIBHOIO
MIPABOTIOPYIIICHHST HAcaMIlepes, CJIiJ BHIUIUTH Ti TOJIOKCHHS 1 BHUCHOBKH, SIKi
Oe3nocepeIHbO 3a3HauCH1 a00 BUILJIMBAIOTH 13 CT. 201% KK Ta ii mMicusg B cucTeMi
Oco6nuBoi yactunu KK, a ToMmy MaroTh Np1OpUTETHE 3HAYEHHS JJIsl TEOPETUYHOTO
ocMucieHHs 3micTy 1iel crarti KK ta ii mpakTH4HOT0 3acTOCYBaHHS.

Crt. 201% KK poswmimiena B poszini VII «KpuMiHagbHi IpaBomOpyIIeHHS y
ctepi rocnogapchkoi AisibHOCTY OcobauBoi yactuau KK, 13 yoro BUIIMBaOTh
JIBA BHUCHOBKHU: 1) pooosum 006’ckmom PpO3MISIAYBAHOTO KPHUMIHAJIBLHOIO
MIPaBOMOPYIICHHS. BHUCTYMAIOTh CYCHUIbHI BIJHOCHHM Y cdepl TrocrnoaapchbKoi
TISTIBHOCT1; 2) OCHOBHUM Oe3nocepeoHim 006 €Kkmom 1UbOro KPUMIHAIBLHOIO
MIPaBOMOPYIICHHS] BUCTYNAIOTh BIJIHOCUHU Y cepl rocmogapCchbKoi MIsIIbHOCTI, SIKI
MOB’Si3aHI 3  T'YMaHITapHOIO  JIONOMOIOI0,  OJIaroJIIMHUMHM  TIOKEPTBAMH,
0€30IUIaTHOI0 JOMOMOI0OI0, 1 $IKI MOTPEOYIOTh M€ OUIBIIOT KOHKpPETH3alli 3
ypaxyBaHHsM 3micty ct. 201 KK.

Ilpeomemom KPUMIHAIIBHOTO MPABOINOPYIICHHS, MEpea0adyeHOro CT. 2017
KK, MoXxe BUCTyIaTu MaitHO (B TOMY YMCJII TPOIII), SIKE OXOIUIIOETHCS MTOHATTAMU
«TyMaHiTapHa JIONOMOTay, «OJIaroIiiHi MOXKepTBU» a00 «0e30IIaTHA JOTIOMOTa,
BU3HAYCHUMH 3aKOHaMHM YKpaiHu Bix 22 xoBTHI 1999 p. «IIpo rymanitaphy
nornoMory» Ta Bif 5 yumHs 2012 p. «IIpo GmaroxaiitHy AisUTBHICTH Ta OJaroiiiiHi
opraHizarii».

06 ’ekmusHy cmopoHy KpPUMIHAJIBHOTO TPaBOMOPYIIEHHS, MepeadaueHoro
4. 1 cr. 201° KK, XapakTepu3yioTh Jii, IKi MOXYTb IPOSBIATHCA B TAKHX TPHOX
dopmax: 1) mnpomax ToBapiB (IPEAMETIB) TyMaHITApHOI AOMOMOTH abo
2) BUKOPUCTAaHHS ONarofiiiHuX TOXepTB, O€30IUIaTHOI JomoMoru, ado 3)
yKJIaJaHHS 1HIIMX TPABOYMHIB IMIOJI0 PO3MOPS/DKEHHS TaKUM  MAiHOM.

OOO0B’SI3KOBOI0 03HAKOIO0 00’€KTUBHOI CTOPOHM LILOTO KPUMIHAIBHOTO MPOCTYIIKY
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€ BUMHEHHS 3a3HAYCHUX JIIH Y 3HAYHUX po3Mipax. BiAmoBigHO A0 M. 2 MPUMITKH
no miei crarti KK 3HauHmii po3Mip Mae Miclie B TUX BHUIIAQJKaX, KOJM 3arajibHa
BapTICTh TYMaHITApHOI JOMOMOTH, OJaromiHUX TMOXepTB abo Oe301uIaTHOl
nonomoru y 350 1 Ousibie pasiB nmepeBuirye H. M. 1. T. (B 2022 p. — 434175 rpH. 1
oinbmre; B 2023 p. — 469700 rpH. 1 OibIIIe).

Y 4. 1 cr. 201 KK 03HaKa 3HAYHOro poO3Mipy OYKBAIBHO BimoOpakeHa
CJIOBOCTIOJIYYCHHSIM «BUMHEHI Yy 3HAYHOMY pO3Mipi», TOOTO CTOCOBHO BCIX
3a3Haue€HUX (POPM BUMHEHHS IIHOTO KPUMIHAIBHOTO MPABOMOpYIIEHHSA. Take
pILIEHHST 3aKOHOJABII OXOIUTIOE cO00t0: 1) BUMHEHHS A1l B OJHIN 13 TPhOX (hopM
(Oyab-siKiii) B 3HAYHOMY pO3MIpl; 2) BUMHEHHs 1A Bipa3y B ABOX YU TPbOX
dbopmax, SKIIO 3arajbHa BapTICTh MPEIMETIB Ma€ 3HAYHUN po3Mip. B ocTaHHBOMY
BUMAAKYy OOOB’SI3KOBOI0O YMOBOIO € HAasIBHICTh €JUHOTO YMHCIY Ha BUMHEHHS
3a3HayeHux [id. Tak caMo 1€ NUTaHHS NOBMHHO BHUPINIYBATHCS 1 CTOCOBHO
BEJIUKOI'0 Ta 0COOJIMBO BEJIMKOTO pOo3MipiB 3a 4. 4. 2 1 3 miei crarti KK.

OcCKUIbKM 3HAUYHUM PO3MIp XapaKTEepU3ye cami [ili, a He 3amoijisiHy HUMHU
HIKOAY, TO 1€ BKazye Ha (QOpMalbHUN CKJIaJ IbOr0 KPUMIHAJIBHOTO
IPABOIOPYILIEHHS, 3 YOI0 BUILJIMBAE BUCHOBOK IPO T€, 1110 BOHO Oy/e BBa)KaTHCs
3aKIHYEHUM 3 MOMEHTY BUMHEHHS caMuX i B OyAb-sKiil 13 3a3HAYEHUX TPHOX
dbopm.

Cy6 ’exmu6Hy cmopoHy KPUMIHAJIBLHOTO TPABOMOPYIIECHHS, MepeadadyeHoro
. 1 cr. 201° KK, XapakTepusyioTh JBi 03HaKH B CYKyIHOCTI: 1) mpsMuii ymucen,
2) MeTa OTpUMaHHS MPUOYTKY.

Cyb6’exkmom 1OTO KPUMIHAJIIBHOTO MPABONOPYIIEHHS BU3HAETHCS (Di3nyHa
ocylHa ocoba, ska gocsria l6-piuHoro BiKy. JlomaTkoBi (cmemliajibHi) O3HAKH
cy6’exta B cT. 201% KK He BKa3aHi, 0OHAK MUTaHHS PO OOMEKEHHS KOIa 0ci0, sKi
MOXXYTh BHUCTYNaTH CyO’€KTaMH IIbOTO KPUMIHAJIBHOTO TPaBOMOPYIICHHS,
BUHUKAE TIPU PO3TIISAI TUX CyO’ €KTIB, PO SKHUX 1AEThCS B 3aKkoHAX YKpaiHnu «IIpo

ryMmanitapuy npomomory» Ta «[Ipo OnaromiiiHy issIbHICTH Ta OJIaromiiHi
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oprasizaiii», Ta Mpu BUPIIICHH] IHIIUX MUTaHb CUCTEMHOTO TJIYMay€HHs 3MICTY
cr. 2012 KK (meTasipHIIIE TIPO 11€ HACTHCS Aai).

Buknageni BUCHOBKH IOAO CKJIAMy KPUMIHAJIHLHOTO MPABOMOPYIICHHS,
nepeadagenoro 4. 1 cr. 201% KK, 103BOISIOTE TIEPEHTH 10 TEOPETHIHOTO aHATI3Y
JTUCKYCIMHUX THUTaHb, KI CTOCYIOTHCS IIbOTO KPUMIHAIBHOTO MPABOMOPYIICHHS.
Jlesiki 3 TaKuMX MUTaHb € JOCTATHbO CKIAAHUMHU 1 OJHOYACHO YK€ BaXKIMBUMHU.
Hacamnepen 1e cTrocyeTbCs THUTAHHS TPO CIIBBIIHOIIEHHS CT. 201° KK i3
KPUMIHAIBHUMH  TPABOMOPYIICHHSMH TPOTH  BIACHOCTI, MepeadaueHuMHU
posaitoM VI Oco6muBoi yactunu KK, 3okpema crarrsamu 190, 191 1 192 KK.

Y GaraThoX HAYKOBUX poOoTax, 1o crocyiothes cr. 201° KK, € TBep/ukeHHs
po Te, 1O B CT. 201° KK nepeadayeHa KpuMiHaJdbHA BIAMOBIAAIBHICTH 3a i,
OUIBILIICTE 3 SIKUX 10 BKIroueHHd 1€l crarti 1o KK oxomrroBanuch BiAMOBIIHUMUA
crarTssmu KK 1mpo 37104nMHM npoTH BiIACHOCTI, 30KkpeMa cT. 191 «lIpuBnacHeHHs,
po3Tpata MaiiHa a0o0 3aBOJIOJIHHS HHUM [UISIXOM 3JIOBKUBAHHS CIY>KOOBUM
CTaHOBHILEM»' a60 ¢T. 192 «3anomisHHs MaiHOBOI MIKOAU HIIIXOM obmany abo
37I0BXKHBaHHS JOBipoto»”, a6o cr. 190 «IllaxpaiicTBo»’. TOMy BCTAHOBICHHS
KpUMiHANBHOI BimmoBimamerocT y cr. 2017 KK po3risgaeTscsi aBTOPAMH TAKHX
HAyKOBUX pOOIT SK MOBTOPHE BCTAHOBJICHHS KPUMIHAIBHOI BiAMOBIIAIBLHOCTI 3a
taki nii, ane Bxke B po3auil VII OcobmmBoi wactunu KK. Ilpu Takiit orriuii
PO3MIISAAYBAaHUX 3aKOHOJABUMX 3MIH BHHHUKIO JICKIIbKa BaKIMBUX IOX1THUX
MUTaHb, Kl AKTUBHO OOTOBOPIOIOTHCSI HAYKOBISIMHU 1 SIKI MIEPEBAKHO CTOCYIOTHCS
criBBimHomenns crareii 20121 191 KK.

VY pe3ynbTari CaMOCTIHHOTO aHali3y LHUX NUTaHb S IPUMUILOB JO BUCHOBKY,

. 2 .
110 BHKJIQJICHE 3arajibHe OadeHHs HaykoBIsiMU criBBigHoOmeHHd cT. 2017 KK 13

' XaBpomiok M. I. 3a HE3aKOHHE BUKOPHCTAHHS I'yMaHITAPHOT OTMOMOTH — KPHMiHATbHA BiAOBIIaIbHICTD.
URL: https://pravo.org.ua/blogs/za-nezakonnevykorystannya-gumanitarnoyi-dopomogy-kryminalna-vidpovidalnist;
Kamencekuit JI. B. BiamoBimambHICTP 3a pO3KpajaHHS TyMaHITapHOI JJOTOMOTH: HOBEJA BITYM3HSIHOTO
KPUMIHAJIBHOTO 3aKOHY MiJl Yac BiltHU. Bicuuk nenimenyiapnoi acoyiayii Ykpainu. 2022. Ne 3 (21). C. 74-75.

* Jlynopos O. 0., Mopuan P. O. KpumiHansHO-IpaBoBa 3a60poHa 00 HE3AKOHHOTO BUKOPHCTAHHS
TYMaHITapHOi IONOMOTH : CyMHIBHA 3aKOHOJAaBYa HoBena. Bicuuk Jlyeancbkozo Oepoicasnoco YHisepcumemy
snympiwnix cnpas imeni E. O. [lioopenxa. 2022. Bum. 2 (98). C. 107-108.

’ Kpumesuu O. B. KpumiHaibHa BiMOBiIaIbHICTh 32 HElibOBE BUKOPHCTAHHS TYMaHITApHOT JIOMOMOTH
YM OJIMH 3 BUJIB IaxpaicTBa. Bicnux Acoyiayii kpuminansroeo npasa Yrkpainu.2022. Ne 1 (17). C. 180.
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KPUMIHAJIBHUMH TPABOMOPYUIEHHSIMUA TMPOTH BJIACHOCTI € MOMMIKOBUM. OpHak
1100 PO3KPUTHU TE€, B YOMY MOJISATA€ Taka MOMWIKOBICTh, YUM BOHA BUKJIMKAHA Ta
sKe B JIMCHOCTI CHiBBIJHOIICHHS 3a3HAYEHUX KPUMIHAIBHHUX MPABOMOPYIICHbD,
HEOOX1THO 3’5ICYBaTH BiJpa3y JeKijgbka OUIBII KOHKPETHUX MUTaHb, MPO SKi IiJIe
MoBa naii. lle BaxiIMBO TOMy, IO MOMHJIKA, TIPO SIKYy WTUMETHCS Aall, € JIMIIE
TUMYACOBOIO TEPENIKOAOI0 I MPABWIBHOTO CHUCTEMHOTO TIYMAau€HHS 3MICTY
cr. 201° KK Ta ii 3aKOHOJABYOI'0 BJIOCKOHAJIEHHS, IO BOAYAETHCA MOXKINBHUM
JUIIEe 33 YMOBHM BCTAHOBJCHHS (PAaKTOpiB, IO BU3HAYAIOTh CYCIIIbHY
HeGesneunicTs mepenbadennx cr. 201> KK nilf Ta NpaBMIbHOTO BHPIIICHHS
NESKUX IHITUX TATAHb.

Otxe, HA AYMKY 0aratbOX HayKOBIIiB, 3aKOHOAaBellb BUOKpEeMUB 13 cT. 191
KK sik 3m0urHy IpOTH BJIACHOCTI PO3KpaJaHHs MaiiHa (B TOMY YHCIII TPOIIEH), siKe
OXOIUTIOETHCS MOHATTAMH «TYMaHITapHa JIONIOMOTay, «OJaroiiiHi moxepTBU» ado
«0e3or1aTHa JOMOMOTay, 1 Iepen0ayuB 3a HHOTO KPUMIHAIBHY BiANOBIIAIBHICTD
B cT. 201* KK sk 3a KpHMiHAIbHE MPABOMOPYILICHHS, SIKE BUMHIOETHCS B chepi
rocnofapchbkoi AisuibHOCTI. [lpu TakoMy morisial B mepily 4epry 3 sBuiacs
migcTaBa IS KPUTHKK TOM’SKIICHHS TokapaHus 3a cr. 201° KK mopiBHsHO 3i
cr. 191 KK, ane mpioputerHicts B 3actocyBanHi cr. 201° KK 36epiraetscst sk
HOPMH 3 OUIbII KOHKPETU30BAaHUMHU O3HAKaMU CKJIaAy KPUMIHAJIBHOTO
paBoNopyIIeHHs, sika BkiatoueHa 10 KK miznime npuitHstim 3akoHoM. BogHowac
BUHUKJIO MUTAaHHA NMPO KBaJMl(iKalilo po3rIsAyBaHUX 1, BUMHEHHUX Y PO3MIpI,
SKAW HE € 3HAYHUM BIJIMOBIIHO JI0 MPUMITKHA IO CT. 201% KK. Onni HayKOBII
JOMYCKaIOTh MOXJIUBICTh KBamidikaiii Takux Aid 3a cr. 191 KK4, a 1HII
3amepeuyioTh NPOTH [BOTO .

Ha wmi¥ mnormsa, B3arajgl HeMae ITACTaB BBa)KaTH, IO 3aKOHOJAaBEIlb
nepenbauns y cr. 201> KK KpuMiHAIbHY BiAMOBIAANBHICT 32 PO3KpaaHHs MaiiHa

(B TOMy 4YHCIII TPOIIICH), IKE OXOIUTIOETHCS MOHATTAMU «TYMaHITapHa JOTIOMOTa,

* Xaspomtok M. I. Tam camo.
> Mapin O . K. IIpo6iemMu KpUMiHATBHO -TIPAaBOBOI OLIHKM HE3aKOHHOTO BUKOPHCTAHHS TyMAHITapHOI
nonomoru 3a KK Vipaiun. FOpuouunuii naykosuil enekmponnuil scypran. 2022. Ne 6. C. 336.
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«OnaroiitH1 MOXKEPTBU», «O€30IIaTHA JONOMOTay. S BBaXKaro, 110 TOMUJIKOBICTh
NPOTUJICKHOT TO3MUIllI HacaMmIiepe] MOB’Si3aHa 3 HETOYHOCTSIMHU Y BUPIIICHHI
NUTAHHS MPO CHIBBIIHOLIECHHS O3HaK po3kpagaHHs 3a cT. 191 KK i3 o3nakamu
KPUMIHAIBHOTO TIPaBOMIOpPYIICHHS, mepenbaueHoro cr. 201% KK. st BupimeHHs
FOTO TMUTAHHS TMOCTIZIOBHO PO3IJITHEMO CITIBBIIHOIICHHS Mdiil, mependadeHux
cr. 201 KK, (y koxHiif i3 TppoX (OpM) i3 O3HAKAMH PO3KPAZAHHS, IPO SIKE
nnerscd B cT. 191 KK.

HaiGiab11 JIeTKUM 711 TAKOTO PO3TIISIAY € CITIBBITHOIICHHS «BUKOPUCTIAHHSL
O1a200TUHUX noJcepms, 6e30NIamHOi 00ONOMO2U 3 MEMOI0 OMPUMAHHS NPUOYIMKY
(npyra dopma miit 3a cr. 201° KK) i3 poskpamammsM 3a cr. 191 KK. Take
BUKOPUCTAHHA HE € PO3KPaJaHHAM 3 THUX CaMHX TPUYUH, M0 HE3aKOHHE
BUKOpHUCTaHHA 4yoro MaiHa 3a cT. 192 KK He € po3kpananuam, TO0TO 3 MpUYUH
BIJICYTHOCTI B TAKOMY BUKOPHUCTaHHI 03HAK PO3KPaJIaHHS.

OTxe, KIIIOYOBUM € MUTAHHS: YU € 03HAKU PO3KpaZaHHs, PO sIKE MIIEThCS B
cr. 191 KK, B Takux Qopmax miii 3a cr. 201° KK, sx «npodax: mosapis
(npeodmemia) 2yManimapHoi 0ONOMO2U 3 Memo OMpuManHs npudymxyy» (repiia
dbopma) abo «yKIAOAHHA I[HWUX NPABOHUHIE U000 PO3NOPAONCEHHS MAKUM
MavuHoM 3 Memorw ompumanus npubymky» (tperss ¢opma)? OdeBUIHO, IO
«npooadic mosapis (npeomemis) cymanimapHoi 0onomoauy Ha PiBHI COII1ATLHOTO
SBUIIA CUTHAJI3YE PO MOXKIJIMBE BUYMHEHHSI 0COOOI0 PO3KpaJaHHS TaKOTO MaiHa,
ajie Uil BU3HAHHS TaKuX 1A pO3KpaJaHHSM HEOOX1THO BCTAHOBUTH B HUX BCi
00O0B’SI3KOBl O3HAKW po3kpajnaHHs. [lo-iHIIOMY BUIJISAa€ BCTAHOBJIIEHHS O3HAK
pO3KpamaHHs B mepriii hopmi il 3a ct. 201> KK: «npodasc mosapie (npedmemis)
2YyMAaHIimapHoi 0OnoMo2u 3 Memor OMpPUMAHHA NpUOYmKy». Y UbOMY BHUIAJKY
O3HAKH PO3KPaJaHHS BCTAHOBIIOIOTHCS HE B (DAKTHUHIN MOBEIHIII 0COOH, a cepes
CYKYNHOCTI 3aKOHOJABYMX O3HAaK I1€i (OpMU BUMHEHHA KPUMIHAIBHOTO
npaBoropymeHns 3a ct. 201° KK,

SAx Bigomo, B uwmHHOMYy KK Hemae 3akoHOJaBYOrO BU3HAYCHHS

PO3KpaJaHHs, OJHAK MPH XapaKTepUCTULl (OpM pO3KpaJaHHS YYy>KOTO MaiiHa,
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3azHaueHnx B cT. 191 KK, B Hayil KpuMiHaJbHOTO MpaBa 1 CYIOBIM MPaKTHIl
BU3HAIOTHCSI  OOOB’A3KOBUMM  O3HAaKaMu 1l OyAb-SIKOTO  PO3KpaJaHHS:
1) He3akoHHE, bezoniamue OOEPHEHHSI MaliHa Ha CBOIO KOPUCTh YH KOPUCTH 1HIIOT
0oco0u; 2) KOPUCIUBUM MOTHUB 1 MeTa — MParHeHHs] HE3aKOHHO 30araTuTu cede 4u
1HITy 0co0y 3a paxyHOK u4yxkoro MaiiHa. Lli o3Hakum wmaroTh Oe3mocepenHe
3HAUEHHA JUIsI BUPIMIEHHS PO3TJISAYBAHOTO TUCKYCIMHOIO MUTaHHA. AJe mepen
TUM SIK iX BUKOPHUCTOBYBAaTHM B TEOPETUYHOMY aHaji31 Ba)JIMBO BHECTU OLIbIIE
SICHOCTI 1110JI0 TTUTaHHSA PO CIIBBIAHOMICHHS (POPM pO3KpaJaHHS, PO K1 HIEThCS
B cT. 191 KK. Oco611Bo BaXJIMBO 11€ 3pOOUTH CTOCOBHO CIIBBIJIHOIIEHHS MiX
MPUBJIACHEHHSM YY)KOT0 MaiiHa Ta MOTO PO3TPATO0, OCKIIBKU MOHSTTS PO3TPATH
Ma€ CBOIO ICTOPIIO PI3HUX TIyMadyeHb MOro 3MICTy, sika 1HEPLIMHO BILJIMBAE Ha
BUPIIIEHHS PO3TJISAIyBaHOTO NTUTaHHs, Xxoua [Inenym Bepxosnoro Cyny, sik Ha Miii
MOTJIs11, TT030aBHB 11€ TTOHSTTS XapaKTepy MPaBOBOi HEBU3HAUYEHOCTI.

Jlns BUCBITJICHHS IIbOTO IIMTAaHHS BHKOPHUCTAeEMO ¢parMeHT i3 poOoTH
O. O. Aynoposa ta P. O. MoBuaHa, 3 AKOTO BHJHO SIK CaMy IO3HIII0 aBTOPIB 3
PO3MIISAYBAHOTO JIUCKYCIMHOTO MUTAHHS, TaK 1 T€ PO3YMIHHS CIIBBIJHOIICHHS
dbopm poskpaganus 3a cT. 191 KK, 3 sxoro Bonu Buxoamnu. Ha morisin Ha3BaHHX
ABTOPIB y MepeBaXkHil OinpmiocTi Bumaakie 3asHaueni y cr. 201° KK xii 3a
BizicyTHOCTI 1ii€i ctarti B KK «Bu3HaBamucs 6 po3kpagaHHSMH, a KOHKPETHIIIIE,
TaKUMH «KJIACUYHUMI» MOCATAHHSIMH Ha BIACHICTH, AK: 1) po3Tpara, KOJu dyxkKe
MailHO TpUIIMHSE ICHYBaTM B TOMNEpPEIHIA HaTypaiabHO-pedoBi ¢opmi. [lo
pO3TpaTH BITHOCATH 1 TepeAady MaiHa I1HIIMM oco0aMm, KOJIM MaiHO iCHyE B
nonepenHii Gpopmi, ane BuOyBae 31 cepu BaacHocTi norepninoro. Po3rpara Mmoxe
HaOyBaTH BUTJISAY CIIOKMBAHHS TOBAapHO-MaTepiaJbHUX IIHHOCTEH, BUTpadyaHHS
rpoIIeH, BIMUYKEHHS] B TOM YM IHIIUK Crioci®6 MaliHa — MOro Mpojax, napyBaHHS,
oOMiH, nepeaayda B 0opr ad0 B paXyHOK IOTallleHHs 00pry TOIIO; 2) NPUBIACHEHHS
— 3BEpPHEHHS Ha CBOIO KOPUCTh YW KOPHUCTH IHIMUX 0Ci0 MaifHa, sike mepedyBac y
IPaBOMIPHOMY BOJIO/IIHHI BUHHOTO, OyAy4H BBIDEHUM MOMY YU NEpeJaHUM Yy HOTO

BIJIaHHS; TP TPUBJIACHEHHI MalHO 30epirae CBO€ ICHYBaHHS y HaTypajibHO-
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peuoBiit dopmi®; 3) 3aBOTOMIHHS UyXMM MAHHOM I[UISIXOM 3/IOBXKHBAHHS
cIyxkG0BOI0 0c06010 CBOIM clyxO0BuM cTanoBueM (ct. 191 KK)»'. Ipunyckato,
IO 1HIII aBTOPH, SKI 3aiMarOTh TaKy camy MO3UIUIO 3 PO3MIIAIYyBAaHOTO MUTAHHS,
BUXOJSITb caM€ 3 TaKoro 4Yu IOAIOHOTO PO3YMIHHS CITIBBIIHOIICHHS (opM
po3kpananus 3a ct. 191 KK, a ToMmy npogak maiiHa BUTIISIAE IS HUX SIK OJUH 13
MPOSIBIB PO3TPATH MaifHAa.

Jlns TmpaBWIBHOTO BHUPINICHHS TIMTAHHS TIPO CHIBBIAHOMICHHS (QopMm
pO3KpaZaHHS Ha 3apa3 BUpIMIAJbHE 3HAYEHHS MAIOTh PO3’SICHEHHS ITMX (QopM,
HaBesieHl B moctaHoBi [lmenymy BepxoBunoro Cyamy Ykpainu Big 6 nucTomnana
2009 p. Ne 10 «IIpo cynoBy MpakTUKy y CIpaBax Mpo 3JI0YMHU MPOTH BIACHOCTIY.
3okpema 13 M. 23 1i€i NOCTAHOBH BUIUIMBAE BAXKIMBUN BHUCHOBOK IPO TE, IIO
MpUBJIACHEHHS, poO3Tpara a0 3aBOJIOJIHHS MAaWHOM IIUISIXOM 3JIOBXKHBAHHS
ciayx0oBuMm craHoBumeM 3a cT. 191 KK «xapakrtepusyloTbCsi YMHUCHHM
MPOTUIIPABHUM 1 Oe30oniamuum OOEPHEHHSIM YY»KOTO MaiiHa Ha CBOIO KOPHUCTh YU
Ha KOPHUCTh 1HIIOI OCOOM». 3arajbHOIO O3HAKOIO JUIsl MPUBIIACHEHHS 1 PO3TpaTH
YyKOro MaifHa € Te, 110 4yXe MalHO Ha MOYaTOK Aid 3HaXOAWIOCS B 0COOM Ha
3aKOHHHMX TIJICTaBaX 1 CTOCOBHO HHOTO BOHA 3/1MCHIOBAJIa MOBHOBAXKEHHS IIOJ0
PO3NOPSAJIKEHHS, YIPAaBIiHHA, JOCTaBKM BUKOPHCTaHHS a0 30epiraHHs TOLIO.
«[Ipu npuenracnenni 11 TOBHOBAKEHHS BUKOPHCTOBYIOTHCS MJIsi OOCpHEHHS
BUHHOIO 0CO00I0 MallHa HA C6010 KOpUCMb, a IPU pO3MpPami — Ha KOPUCMb THUIUX
ocib, 30KkpemMa 11e Moxe OyTH BiIUY>KEHHSI MaliHa 1HIIIMM 0co0aM JJIsl CTIOKUBAHHSI,
K TIOJIAPYHOK YW TOBap, B OOMiH Ha 1HIIIE MAHO TOIIIOY.

[TonepeaHb0 HaBeAEHE TEOPETUYHE TIIyMAadeHHs MPHUBIACHEHHS 1 PO3TpaTH
4Yy’K0ro MaifHa, OpiBHSAHO 3 no3uilieto [Inenymy BepxoBuoro Cyny Ykpainu, mae
Taki HETOYHOCTI; |) MPUNUHEHHS ICHYBaHHS 4YYXKOrO MaiflHa B TIOTNEpPEIHIN
HaTypaJbHO-PEUOBIN (POpPMI HE € O3HAKOI PO3TPATH UYXKOTO MailHa; HANPHUKIIAJ

CTIO’KUBAHHS YY>KOTO MaifHa MO>K€ MaTH MICII€ SIK TPU MPUBJIACHEHHI, TaK 1 TIPH

% Kopymmuiiini cxemu: iX KpMMiHANBHO-IIpaBoBa KBaiidikamis i JOCYIOBe pO3CHiayBaHHS / 3a pel.
M. 1. XaBpontoka. Kuis: Mocxkanenko O. M., 2019. C. 23-24.
7 lynopos O. O., Mosuan P. O. Tam camo. C. 107.
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pO3Tpati 4y>KOro MaifHa 1 € BIAMOBITHO BUKOPUCTAHHIM MaliHa 0C00010, sika HOTo
MPUBJIACHWIA UM PO3TpaTUiIa MICs 3aKIHUCHHS I[UX 3JI0YMHIB; 2) MPUBIACHEHHS
XapaKTepU3yeTbCs K OOCpHEHHS Yy)KOro MaiiHa JUIle Ha CBOIO KOPHUCTH, a
po3Tpara — JIMIle BiJipa3y Ha KOPUCTh IHIIUX 0cCiO (0e3 mornepeaHboro 00epHEHHS
Ha CBOIO KOPHICThH); 3) npodasic 4yKOoro MaiiHa He € (OPMOI0 PO3TPATH UYIKOTO
MaliHa, OCKUIPKH B TaKHX JiAIX HeMae i1 000B’SI3KOBOI O3HAKU — 0OE30Nn1amHo2o
00CpHEHHS YYy»KOT'0 MaiiHa Ha KOPUCTD 1HIIIOI OCOOH.

Otxe, Ha MId TOTJSAA, HAa MIACTaBl BUKIAJACHUX pPO3’sicHeHb [lnenymom
BepxoBHoro Cyny Ykpainu ¢opm poskpananss 3a cr. 191 KK moxHa 3pooutn
Taki BHCHOBKH cTocoBHO cT. 201> KK: «npodaxc mosapie (npedmemis)
2YMAHIMApPHOI 00NOMO2U 3 Memoro ompumanHs npudymxyy (nepia dhopma Jiif) He
MOKE€ OXOIUTIOBaTH cO00I0 poO3KpajaHHA y (opMmi po3TpaTH UYyKOro MaiiHa,
OCKIUIBKH TOHSTTS «IPOJAX» O3HAYAE onlamuy Tiepeady MailHa OJHI€I0 0CO00I0
y BJIACHICTB 1HIIIH 0c001, a ISl pO3TpaTH 4y>KOro MaitHa 000B’I3KOBOIO O3HAKOIO €
bezonnamue 0OEpHEHHS Uy>KOr0 MaifHa Ha KOPUCTH 1HIIOI ocobu. Lle o3Hauae, 110
y criBBizHONIEHH] wiei popmu miif 3a cr. 201° KK i3 c1. 191 KK He icHye B3araii
po0IeM KOHKYPEHIIIT 4H KOJI1311 HOPM.

VY 3B’SI3Ky 3 BUKIAQJEHUM PO3YMIHHSM CIIBBIJHOLIECHHS MPUBIACHEHHS 1
po3Tpatu uyxoro MaiHa 3a cT. 191 KK BaxnmBO Tako 3BEpHYTM yBary Ha
BUIIAJIKK, KOJM Oco0a CIOYaTKy MPOTUIIPABHO OE30IUIATHO OOEpHYNa MpeaMET
IYMaHITapHO!1 JIONOMOTM Ha CBOIO KOPHUCTh (BUMHMJIA 3aKIHUEHE NPHUBIACHEHHS
qy)KOro MaiHa a00 3aKiHYEHE 3aBOJIOJIIHHS HHM IIUIIXOM 3JIOBKHBaHHS
CIIy’k00BOI0 0CO0O0I0 CBOIM CIIy’)KOOBHM CTaHOBHUILEM), a TOTIM Mpojaja Ieu
npeaMeT. Y TakuX BHUMAAKaX NPHUBJIACHEHHS YY>KOr0 MailHa KBaMI(PIKyEThCS SIK
3akiHyeHu# 310unH 1o cr. 191 KK, a mpogaxx mpuBIacHEHOTO MPEIMETY € aKTOM
PO3MOPSIIPKEHHS 3JI0YMHHO 3J00yTUM MAailHOM 1 HE MOXE TArTH 3a co00lo
KpPUMiHAIBHOI BifmoBifanbsHoCTi 3a ct. 2017 KK.

Jlaii, 110 CTOCY€ThCS CHIBBIIHOIIEHHS «VKIAOAHHS IHUUX NPABOYUHIE W00

PO3ZNOPAONCEHH MAKUM MAUHOM 3 Memow OmMPUMAHHSA npudymky» (TpeThol
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dbopwmu xiif) 3a cr. 201° KK i3 hopmamu poskpaganb, mepegbadenumu cr. 191 KK.
Ha ocHOBHe mHUTaHHS YW OXOIUTIOETHCS ITi€l0 (OPMOIO i BUMHEHHS OCOOOI0
pO3KpagaHHs 4y»)oro MaiHa, mepembaderHoro ct. 191 KK, BigmoBigp Takox €
HeraTBHO0. Takuil BUCHOBOK 0e3I0CepeaHbO BUILIMBAE i3 HAsIBHOCTI B cT. 201°
KK o3naku memu ompumanns npubymxy. llpu TpaBUIBHOMY CHCTEMHOMY
TJIYMau€HHI I1€i O3HaKW 1i 3MICT NMOBUMHEH BU3HAYATUCS 3 YpPaxyBaHHSIM MICIls
cr.201° KK y cucremi Oco6muBoi uactuam KK sk KpUMiHAIBHOTO
MIPaBOTIOPYIICHHS y cepi Tocmoaapchkoi AisiTbHOCTI. TOOTO MOHATTS MPUOYTKY
NMOBMHHO BHU3HAYaTHUCA TaK, SK BOHO BH3HAY€HE B 3aKOHOJIABCTBI TIPO
rOCIOIAPChKY JISUIbHICTh. 30KpeMa BIAMOBIIHO 110 4. 1 cT. 142 T'ocnogapchkoro
KOJIeKCy YKpaiHu «npudymox (J10Xo1) cy0'ekTa rocrnojaploBaHHs € MOKa3HUKOM
(Gb1HaHCOBUX pE3yJbTATIB HOT0 TOCHOJAPCHKOI JISIIBHOCTI, 110 BHU3HAYAETHCS
IIUIIXOM 3MEHIIICHHS CyMH BaJIOBOTO JIOXOTy CY0'€KTa TOCIIOAAPIOBAHHS 32 TICBHUH
mepiojl Ha CyMy BajJOBHUX BHUTPAT Ta CyMy aMOPTHU3AIlWHUX BiIpaxyBaHb.
CrocoBHo cr. 201° KK 1e 03HAuae, MO0 «YKAAOAHHA [HUWUX NPABOYUHIE 1000
PO3NOPAONHCEHHSA MAKUM MAUHOM 3 Memor OMPUMAHHA NPpUOYMKY» HE OXOILIIOE
co00I0 TMPaBOYMHIB 3 0OE30IJIATHOTO PO3MOPSIHKCHHS MaWHOM, a 3aBKIU €
OTUIATHUM Yy BUTJISIII IPUOYTKY CyO’€KTa rocrnojaproBaHHs. JlopedHo 3a3HauuTH i
Te, W0 «Npooadxdc mosapié (npedmemis) 2yMAHIMAPHOI O0OnoMo2u 3 Memor
ompumaHnusa npudymxy» (nepia ¢opma i) € OAHUM 13 BUAIB MPABOYUHIB, MPO
K1 WaeTees B TpeTid ¢opmi aiid. Lle o3Havae, 1mo oruiara 3a MpoJaHuid MpeaMeT
TYMaHITapHO1 JOMOMOTH HAJIXOIUTh JO CyO0’€KTa TOCIOJaprOBaHHS SK MOTo
NpUOYTOK.

TakuMm 4MHOM 13 BUKJIAJIEHOTO MOYHA 3pOOUTH 3a2anbHULl 8UCHOBOK TIPO TE,
110 JCOOHA 3 popm euunenns Oiti, nepedbayernux cm. 201° KK, ne oxonnoe coboio
PO3KPAOAHHs MAUHA 8 OVOb-aKill (hopmi, 8 momy 4ucii 6 opmi npueIacHeHHs,
po3mpamu  uyxHco2o MauHa ado 3AB0N00IHHA HUM WIAXOM  3/108HCUBAHHS
cyac608010 0coboro ceoim cayacoosum cmanosuujem (cm. 191 KK). Tomy, gk

BOauaeThCsl, BUKJIQJICH] BUILE MUCKYCIHI MUTAHHS MPO CIIBBIIHOIICHHS CTaTel
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201% i 191 KK BTpauaroth mpobieMaTHUHHIT XapakTep, SIKIO HPH iX BHpIIICHHI
BUXOJUTU 3 OUIBII TOYHOTO BHU3HAYEHHS CHIBBIIHOIICHHS TPUBIACHEHHS 1
pO3TpaTH YyXOro MaifHa, BpaxyBaTH O€30IIATHICTh SK OOOB’A3KOBY O3HAKY
pPO3KpaJaHHs Ta HAJaTh HaJEKHE 3HAYEHHS METI OTPUMAHHA MPUOYTKY 3
ypaxyBauusaM Mici cr. 201° KK B cucremi Oco6uBoi uactunn KK.

VY 3B’S3Ky 3 BUKJIAQJCHUM TaKOX JOPEYHO 3BEpHYTH yBary Ha MO3UIIIIO
O. B. Kpumesnd crocoBHo crmiBignoments cr. 2017 KK i3 uraxpaiictBom (ct. 190
KK), sike B HayIli KpUMiIHAJILHOTO MpaBa BU3HAETHCS OJIHIEIO 3 (POpM po3KpagaHHS.
[To-nepmie, O. B. KpumeBud BBaxkae, M0 y BUIAJKY 3aBOJOJIHHS KOIITaMHU
NOTEPIUIMX HUIAXOM NPOJAXy IM TOBapiB TyMaHITApHOI JIONOMOTHM MOXKE
BUHUKHYTH «IIUTaHHSA PO 1/I€alIbHy CYKYIIHICTh 3JI0YMHIB, Nepeadayenux cr. 190 1
cr. 201> KK, ocCkimpkM Ii KpHMiHAIbHI NPABOMOPYIICHHS MAiOTh pi3HMIA
Gesnocepenniit 06’ekt (ct. 190 — BimHocHHM y cdepi BaachocTi, cr. 2017 —
BIJIHOCUHHU y c(depl rymMaHITapHOI JOMOMOTH Ta ONarodiiHO1 JisJILHOCTI), TOMY
BUHHHUIM OJHUM CBOIM JISIHHSM (DaKTUYHO TMOcsirae Ha oOujBa Oe3mnocepesHi
00’€KTH Ta BUMHSE HE OJHE, a IBa KPUMIHAIBHUX MpaBoIopymeHHs». [lo-mpyre,
na mormin O. B. KpuireBuy, BunnenHst 3a3Hadennx y cr. 201° KK xiii B po3mipi
MEHIIOMY, HIK 3HAYHUU pO3MIp, «MOXKE OXOIUTIOBATUCh IHIIMM CKJIAJIOM
KpUMIHAJIbHOTO mpaBonopymeHHs 3a cT. 190 KK i3 BiANnoBiHOO 4YacTUHOIO, B
3aIeKHOCTI BiZl CyMH 36UTKIBY".

Ha wmiit morsin, B 000X 3a3HaueHMX BUMajkax 3actocyBaHHs cT. 190 KK
YHEMOKJIUBIIIOEThCSI 3 TMPUYMHU BIJICYTHOCTI B JIsIX OCOOM 0e30n1amuoco
OOCpHEHHSI YY>KOr0 MaifHa Ha CBOKO YM 1HIIOI OCOOM KOPHUCTb, AK€ TOHATTS
«MPOJIaX» O3HAYAE onaamuy Mepenady MaiHa OJHIE0 0CO00I0 Yy BIACHICTH 1HIIIIHN
0co01. ToOTo B Takux BUMAIKax Cy0’ €KT TOCTIOJAPIOBAHHS TIOPYIIIYE BUMOTY 010
0e3011aTHOT Mepeiayl mpeaMeTa ryMaHITapHOI J0MOMOrH i1 HaOyBady 1 nepeae
npeaIMeT Ha yMOBaxX OIUIaTH HOTo BapTOCTI, SIKY 3apaxoBYeE K NMPUOYTOK cy0’€KTa

rocrnojiaproBaHts. Big 1mux BHmaakiB CiaiJ BIAPI3HATH BHIAIKHA, KOJIH 0coba

¥ Kpumesuu O. B. Tam camo. C. 179—180.
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CIOYATKY MPOTUIPABHO O€30IJIaTHO OOEpHYJa MPEAMET I'yMaHITApPHOI IOMOMOTH
Ha CBOIO KOPHUCTh (BUMHHWJIA 3aKiHYEHE MPUBIACHEHHS YYyXOro MaiHa abo
3aKiHUYEHE 3aBOJIOJIIHHS HUM IUIIXOM 3JI0BKMBaHHS CIYKOOBOIO OCO0OI0 CBOIM
CITY’)KOOBHUM CTaHOBHIIIEM), a IMOTIM IIpojiajia e mpeamMeT HadyBauy TyMaHITapHOT
JOTIOMOTH. SIK 3a3HAa4aJioCh BWINE, B TaKMX BHUMAJKaX BIJICYTHI MiJICTaBH IS
sacrocyBannsi cr. 201° KK, a mii kBami(ikyloThes SIK 3aKiHUEHE PO3KpajaHHs
gykoro maitHa 3a c¢t. 191 KK 1 HacTymHe po3mopsKeHHS 3JI0YHHHO 3]100yTHM
MAaTHOM.

V cmiBeignomensi cr. 2017 KK i3 3amomisHHsaM 3Ha4HOi MaiHOBOI LIKOIM
HUIIXOM OOMaHy abo0 3JIOBKUBAaHHS JOBIPOIO 32 BIJICYTHOCTI O3HAK IIaxpaincTBa
(ct. 192 KK) BaxnIMBO MpaBUIILHO BPAaxOBYBAaTH BIIMIHHICTh LIMX KPUMIHAJIbHUX
MPaBOIIOPYIICHh 32 00’€KTOM. Y CT. 201 KK TakuM 06’€KTOM € BifHOCHHH y
cdepl rocnoiapchbKoi AISIBHOCTI 1 TOMY OCHOBHUM KPHUTEPIEM BUMIPY TSHKKOCTI
KPUMIHAJIBHOTO TPABOMOPYIIECHHSI BU3HAETHCS 3arajibHa BapTICTh MPEIMETIB, SKi
NMOBUHHI HaJIWTU HaOyBayaM T'yMaHITapHOi JIOMOMOTH, OJaroAiiiHUX TOKEPTB,
Oe3oruiatHoi gornoMoru, a 3a cr. 192 KK — po3mip MailHOBOI IIKOAM BIACHUKY
MaifHa, sIKa 3arojisiHa BHACIIJOK HE3aKOHHOTO BHUKOPHCTAaHHs Takoro MaifHa. Ile
o3Hayvae, m1o B iux crarTsax KK iierbes nmpo pi3Hi Aii 3a XapaKTepoM iX CYCHIIbHOI
HEe0E3MeYHOCTI.

[Ticnst BUKIIQEHOTO BHINE KPUTUYHOTO aHAJI3y BHUCJIOBIEHUX HAYyKOBIISIMU
norysiB Ha criBeigHomenHs cr. 201% KK i3 KpuMiHaIEHUMH PABOMOPYLICHHAMH
MPOTU BJIACHOCTI BKJIMBO 3BEPHYTH yBary i Ha caMy KOHIIETI[II0O KpUMiHAJ13aIil
3a3HAYCHUX y CT. 201 KK niii. [{s xoHUEmIis 3a3Haja KPUTUKU, sIKa 3HAYHOIO
MIPOIO € MOXIJHUM HAaCHIJKOM HENpPaBWJIBHOIO, Ha MIH TMOIJISJ, BUPILICHHS
nuTaHHs 1po criBBigHomeHHs cr. 2017 KK i3 po3KpazaHHAMH 4yXOro MaiiHa,
nependayenumu B cT. 191 KK. 3okpema O. O. HynopoB i P. O. MoBuan
BBAXKAIOTh, 10 «nomoBHeHHs KK cT. 201° € 4eproBuM MpOSIBOM HEBHIIPABIAHOI
Ka3yiCTUYHOCTI KPUMIHAJIBHOTO 3aKOHY» 1 OOIPYHTOBYIOTh «IOLLIBHICTb

BukimoueHHss 3 KK gocnipkyBaHOT KpHUMIHAJIBHO-IPABOBOI  3a00pOHU  SIK
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HEeMOTPIOHOTO OposiBY  HaJAMIPHOI (HaJTUIIIKOBOT) KpUMiHATI3amii» .
M. 1. XaBpoHIOK BKa3y€e Ha MOMUJIKY 3aKOHOJABIl B KOHTEKCTI CIIBBIAHOILICHHS
cr. 201> KK i3 ct. 191 KK'. 3 mormsany O. K. Mapina «peaibHicTb He criBmagae i3
OUIKYBaHHSIM: BIAMOBIIAJIbHICTh HACMPaBlll HE «BCTAHOBIIEHA», a TOM SKIICHA,
a 3a TIEBHOTO TIIyMaueHHs — B3araji Big0ysacs iCTOTHA I[erI/IMiHaJ'IiSaLIiHH.

VYce 1e Bka3zye Ha Te, 10 HaBITh NPU BpaxyBaHHI BUCJIOBJICHHX MHOIO
KPUTUYHUX 3ayBakKeHb NOTpedye CBOro BUPIIICHHS NpobiieMa CUCTEMHOTO
tnymauenns cr. 201> KK. Tligreepmkennsam nporo e nosuuis O. O. Jymoposa i
P. O. MoBuaHa, siki BKa3ylOTh Ha «IOTPeOy MaTH «IIiJ1» TyMaHITapHY JOIMOMOTY 1
OyarofiifHi  MOXKEPTBU  OKpeMy  3a00pOHY, MPHUCBSIYEHY  CAMOCTIMHOMY
roCroIapCcbkoMy (€KOHOMIYHOMY) JEJIKTy, — cBoepigHuii a”anor ct. 210 KK
«HerinpoBe BUKOpPUCTAaHHS OFO/KETHUX KOINTIB, 31MCHEHHS BUIATKIB OIOJKETY
YU HaJaHHS KPEIUTIB 3 OIO/PKETY 0€3 BCTAHOBJIEHUX OIOKETHUX NMpPHU3HAYEHBb 200
3 iX MepEeBHIICHHAM» - i BOJHOYAC HA BIMHOCHHHM BIIACHOCTI SK OCHOBHHI
GesocepeHiit 06’ €KT KPIMiHAIBHOTO IPABOMOPYIICHHS, IependadeHoro cr. 2017
KK, na nomunkoBicts po3mimieHHs miei ctarti KK cepen crareit KK npo
BIJINMOBIJIAJIGHICT, 32 KPHUMIHAJIBHI MPaBOMOPYIICHHS Y cdepl rocnoaapchbKoi
TiSUTBHOCTI .

st mpo6ema crocoBHo ct. 201° KK mepeGyBae B 0COOIHBOMY CTaHi, KOJIH
Henomiku miei crarti KK mepebGinbineni, miicHUM 3MICT ii IMOBHOKO Mipol0 HE
BCTAHOBJICHUH 3 TPHYMHU BiJICYTHOCTI HAJIEKHOTO CHCTEMHOTO TIyMAadeHHS, a
HEOOXITHICTh BKJIIOUYEHHS JI0 1€l CTaTTi JESKUX HOBUX TMIOJOXKEHb YH

BIOCKOHAJICHHA YHMHHHX ITOJIOXXCHB IMOAAETHCA K HiI[CTaBa JJIs1 BUKJIFOUCHHSA 13 KK

? Ilynopos O. O., Moguan P. O. Tam camo. C. 99.

' XaBpomtok M. I. Tam camo.

"' Mapiz O. K. Creumianbhi HOPMH y KpHMIHATGHOMY TNpaBi BOEHHOrO CTaHy: Hebesmeka
HenependadyBaHUX HACIHIIKIB Ui KPUMIHAIBHO-TIPABOBOTO PETYIIOBaHHA. Kpuminanvno-npagosi 8ionogioi Ha
BUKIUKU BOCHHO20 CMAaHy 8 YKpaiui: MaTepianyu MiKHap. HayK. KOoH}., M. XapkKiB, 5 Tpas. 2022 p. / ymopsia. Ta 3ar.
pen.: 0. B. Bayunin, 10. A. Ilonomapenko. Xapkis: IIpaso, 2022. C. 53.

12 Hynopos O. O., Mosuan P. O. Tam camo. C. 111.

P Jlynopos O. O., Mosuan P. O. He3akoHHe BUKOPHMCTaHHs I'yMaHiTapHOi momomoru (ct. 201-2 KK).
Hosenu xkpuminanvrozo 3axonooascmea YKpainu, nputiHami 6 yM0o8ax 60€HHO20 CMAHY: HAyK.-TIPAKT. KOMEHT. /
A. A. Bozniok, O. O. Iynopos, P. O. Moguas, C. C. YepHsiBcbKHii Ta iH.; 3a pexa.. A. A. Bosnioka, P. O. MoBuyaHa,
B. B. UepHnes. Kuis, Hopma npasa, 2022. C. 174-175.
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iei crarti. 1106 ypiBHOBaXUTU CUTYaIlil0 Ta YHUKHYTH HENOTPIOHUX KPaWHOIIIIB,
Ha Mii Morjsa, HEoOXITHO BpaxyBaTH BHUCJIOBJICHI MHOIO KPUTHYHI 3ayBa)KCHHS
moyo crisBigHomenns cr. 201> KK i3 3M0YMHAME NPOTH BIACHOCTI, 3/iiiCHATH
MOBHOIIIHHE CHUCTEMHE TiaymadeHHs 3MicTy mi€ei crarti KK 1 gami mparoBatu 3
METOIO 11 3aKOHOJABYOr'0 BJOCKOHAJIECHHS.

Y cucremuomy TiymadenHi cr. 201> KK Hacammepesi BasK/IHBO TPAaBHIBHO
BU3HAUYWTH  OCHOBHUH  0Oe3mocepenHiii  00’€KT  IbOro  KPHUMIHAJIBHOTO
IPaBOIMOPYIICHHS, a TaKoX Ti (akTopH, AKI BHU3HAUAIOTH XapakTep 1 CTYMHiHb
CycmnipbHO1 HeOe3nmeyHocTi 3a3HaueHux y mid crarri KK giii. Ha miit mormsn,
OCHOBHUM be3nocepedHim 06’ €Kmom UbOTO KPUMIHAJIBHOTO MTPaBOMOPYILIEHHS CII1T
BU3HABATU CYCHIIbHI BIOHOCUHU V c@hepi 20cnodapcvkoi  OisibHOCmI,  AKI
3abe3neuyioms C80OEUACHE [ HANEJNHCHEe HAOAHHA 2YMAHIMApHOi Oonomocu it
Habysauam. BUXoas4u 3 1IbOTO XapakTep CYCIUIbHOT HeOE3MEYHOCT] 3a3HaUYCHUX Y
ct. 201% KK niif Bu3HauaeThCs THM, 1110 BHACJIIAOK 1X BUMHEHHS 3aII01I0€ThCI a00
MOke OyTH 3amojiisHa I1CTOTHA IIKOJAa Y BHUIJISIAI HEHAIXOJKEHHS abo
HECBOEYACHOIO HAJIXO/DKEHHS 10 HaOyBaylB T'yMaHITApHOI JIOOMOTH MIHIMyM B
3HAYHUX PO3MIpax.

3aranpHa BapTICTh MPEAMETIB T'YMaHITAPHOI JOMOMOI'M BUCTYIIA€ OCHOBHUM
KPUTEPIEM BHU3HAYEHHS CTYMEHS TSHKKOCTI PO3IJIAIYBAHOTO KPUMIHAIBHOTO
MIPaBOMOPYIICHHS: 32 HASBHOCTI 3HAYHOTO PO3MIPY — KPUMIHAIBHUI MPOCTYIOK,
BEJIMKOI0 PO3MIPY — HETSIKKUI 3J10YMH, OCOOJMBO BEJIMKOTO PO3MIPY — TSKKUAN
37104MH. BapTicTh mpenMeTiB TyMaHITapHOI JOMOMOTH SIK 1 B KPUMIHAJIBHUX
MPABOIOPYIICHHSIX MPOTH BJIACHOCTI BU3HAYAETHCS B H. M. 1. I. OJHaK B CT. 2017
KK po3Mipu mpeameTiB HE € BUMIPOM MaWHOBOI LIKOAM BIACHUKY MaiiHa, a
BU3HAYAIOTHCSA BUXOJSYM 3 1X 3HAYEHHS I HaOyBadiB r'yMaHITapHOI JOMOMOTH.
Tomy, 30Kkpema, BETUKHUIA pO3MIp MPUBIACHEHHS YU pPO3TpaTH MaiiHa 3a 4. 4
cr. 191 KK — 1e 250 i 6impime H. M. 1. T., a 3a 4. 2 cr. 201% KK — 1000 i Ginpmre
H. M. 1. T. 11 0coOIMBOCTI € BaKITUBUMH TSI MOMIIMBOT ITOAAIBINOT nrdepeHItiamii

KPUMIHAJIBHOT BIANOBIIAILHOCTI 3 YypaxXyBaHHSM JOJATKOBUX KpUTEPIiB, IO
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BU3HAYAIOTh 3HAYEHHS MpeIMeTiB il HaOyBayiB T'yMaHITapHOI JIONIOMOTH
(aHa7OTIYHO TOMY, SIK Y CKJIaJlax KpaJiKKH, rpadeKy, BUMaraHHs 1 IaxpaicTBa
OpU BHU3HAYEHHI 3HAYHOI IIKOAM BpPAXOBYEThCS MaTeplajdbHE CTAHOBUIIE
MOTEPIIIOTO).

OCKiNbKH 3arajibHa BapTiCTh NMPEMETIiB IyMaHiTapHOI JomoMor 3a ct. 201°
KK xapakrtepusye nii BUHHOI 0coOHM, a He (PAKTMUHO 3allofisSHY IIKOAY, TO IIe
O3Hayae, 110 CJIOBOCIIOIYUYEHHS «Ti cami Jii» 3a 4. 4. 2 1 3 111€i cTaTTi BKJIIOYAIOTh B
ceOe BapTICHY XapakTEpPUCTUKY TMpPEIMETIB TyMaHiTapHOi gomoMoru. Jms
MPAKTHKH Li¢ 03HAYAE, 110 BUMHEHHS 3a3HaueHux y cr. 201° KK xiit B po3mipi, mo
HE € 3HAaUHUM, HE MOXKE TATTH 332 COOO0 KPUMIHAJIBHOI BIAMOBIAAIIBHOCTI 3a Oy/Ib-
gkoi vactuHOro 1iei crarti KK. Buxomgum 3 1mporo He MO’KHA HOTOJUTHCH 3
MPOTUICKHIM TBEPUKEHHSM, BUCTOBICHHM B HAyKOBii iTepaTypi'*.

[3 cucTeMHOro TIIyMadyeHHS CT. 201% KK TakoX BHILIHBAIOTH [ESKi BaXIIUBI
BHUCHOBKH, 10 CTOCYIOTHCSI 00’ €KTUBHOI CTOPOHHU PO3IJISAYyBAaHOTO KPUMIHAIBHOTO
npaBomopyIIeHns. 3okpema i3 wmicus cr. 2017 KK cepem KpHMiHANBHHX
MPaBOIOPYILIEHb B c(pepi TOCMOAAPCHKOI MISUTBHOCTI, @ TAKOXK 13 3aKOHY YKpaiHu
Biz 22 xoBTHS 1999 p. «IIpo rymaniTapHy 10MOMOTY» BUIUIMBAE, IO B 11 CTATTI
Haerwses mpo il GI3MYHUX 0cl0, sKI 0e3MOoCepeIHbO MOB A3aH1 3 TOCHOAAPCHKOI0
JUSATBHICTIO CYO’€KTIB TOCHOAAaplOBaHHA. Takuil 3B’SI30K € Ba}XJIMBUM 1 s
MPaBUJILHOTO PO3YMIHHS METH OTPUMAaHHsS TPHUOYTKY SK OOOB’S3KOBOI O3HAKH
Cy0’€KTHBHOI CTOPOHM PO3TJISAYBAHOTO KPHUMIHAJIBHOTO TPAaBOMOPYIICHHS.
3okpema B cr. 201° KK Mera oTpuMaHHs mpuOyTKY y CKIagi KPUMiHATBHOTO
MIPaBOMNOPYILIECHHS XapaKTepu3ye cy0’ eKTUBHY CTOPOHY A1l (hi3uyHOI 0cOOH, OTHAK
3a c80iM 3MICMOM 03HAYAE OMPUMAHHA NPUOYMK)Y CYO EKMOM 20CNO0aAPIOBAHHSL.
Bix mpaBuibHOTO BH3HAYEHHS KOJa Cy0’€KTIB TOCMOJAPIOBAHHS, 3 SIKUMU MAarOTh
3B’5130K 3asHaueHi y cr. 201> KK gii, 3a1eXuTh i BHPIIICHHS MHTaHHSA MpPO

Cy0’€KTIB pO3IJISITyBAHOTO KPUMIHAIBHOTO MTPAaBOTIOPYIIICHHS.

" Afimunsn A.B. Jleski 0COGMMBOCTI FOPHAMUHOI KOHCTPYKIi KPHMIiHAJILHOrO IPABONOPYIIEHHS,
nependaueHoro ct.201-2 KpuminanbHoro kopexcy Ykpainu. Enexmpoune wnaykose euoamus «Ananimuuno-
nopienanvre npagosnascmeo». 2022. Ne 4. C. 271.
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JUisi mpaBUIBHOTO BHUPIIIEHHS LMX MUTAaHb BUPIIIAJIbHE 3HAYEHHS Mae
3’ACyBaHHS  MEXaHI3My  3aloJisiHHA  MIKOAM  00’€KTy  KPUMIHAJIBLHOTO
MpaBOTIOpPYyIICHHsS. BiH XapakTepu3yeTbCs THM, III0 BHACIIIOK BYWHEHHS
3a3HAYCHHUX Y CT. 2012 KK niii 3amomiroeTbes 60 MOKeE OyTH 3amojiisiHa 1CTOTHA
MKOJAa y BUIVBIAI HEHAIXO/HKEHHS a00 HECBOE€YaCHOTO  HAIXOHKCHHS
ryMaHITapHO1 JOomoMOrH 10 ii HaOyBauiB. e o3Hauae, 110 3a3Ha4yeH1 B CT. 201%2 KK
J1i MarOTh 3B’SI30K 3 JISUIBHICTIO TEBHUX CYO’€KTIB TOCIOAAPIOBAHHS, BIJ SKOi
3aJIeKUTh HAJIXOMKEHHS TMPEeIMETIB TyMaHITapHOi JIOTIOMOTH BiJl JOHOPIB
(BITYM3HAHUX YU 1HO3EeMHHMX (I3MUHUX YU IOPUIUYHUX 0Ci0, sKI HaJIalTh
TYMaHITapHy JONOMOry) a0 i HaOyBadyiB, sKI 1i MOTpeOyIOTh 1 SKMM BOHA
0e3nocepeHbO HATTAETHCS.

BupiiiieHHs 1IbOr0 MUTaHHS 3aJIEKUTH BiJl TOTO, SKUM YHHOM BpETyJbOBaHI
1l CYCHUIbHI BIIHOCUHHU 1 SIKI CyO’ €KTH TOCIOJAPIOBAaHHS (PAKTUYHO 3I1MCHIOIOTH
3a3HA4YeHY MIsIbHICTh. KpiM TOro, BaKJIMBOTO 3HAYEHHS B IIbOMY KOHTEKCTI
MOXXYTh HaOyBaTH W 3MIHM PETYJIOI0OYOTO 3aKOHOJABCTBA. 30KpeMa Ha 3apa3
3aMICTh TONEPEIHBOTO BKIIOUCHHS A0 E€IUHOTO PEECTPY OTPHMYBadiB
T'YMaHITapHO1 JOTIOMOTH OJTHOYACHO 13 YXBaJeHUM MIHCOUIOMITHKY PIIIEHHS PO
BU3HAHHS BaHTaXIB TYMaHITAPHOIO JOIMOMOTOI BBEACHO JCKIapaTUBHUN
MIPUHITAT, BIIMTOBITHO 7O SKOTO JJISI BBE3E€HHS B YKpaiHy TYMaHITapHOI JOTIOMOTH
JIOCTaTHHO OJIHOTO JIOKYMEHTa — JeKJaparlii, B sKiii 3a3HAYa€ThCS BIIIMPABHUK,
OoTpuMyBad, (aKTHYHE MICIIE PO3BAHTAKEHHS, BHJ JOTOMOTH. TaKuM YHHOM
MOXHa BBE3TH B VYKpaiHy OyIb-AKl JIeTaJbHI TOBapH, fKI 3asBISIOTHCS, SIK
ryMaHiTapHa JOMoMOra (MepetiK TaAKUX TOBapiB CKACOBAHO).

Sk BOayaeThCs, ChiJ PO3PI3HATH Bl Ipynu CyO’€KTIB rOCHOJAPIOBAHHS, 3
TUSITTBHICTIO SIKUX MOXKYTh MaTH 3B’ S30K 3a3HAYCHI Y CT. 201% KK pii.

Ileputy epyny yTBOPIOIOTH CyO’€KTH TOCHOJApIOBaHHS, SKI BIAMOBIAHO 10
3akony Ykpainu «[Ipo rymaHiTapHy JOMOMOTY» € ompumysaiamu TyMaHITapHOI
nomoMord. TakuMu € IopuaudHI 0COOH, SIKMX 3apeeECTPOBAHO B YCTAHOBICHOMY

Kabinerom MiHicTpiB VYkpainu mnopsiaky B €IMHOMY peecTpl OTpUMYBayiB
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Ir'YMaHITapHO1 AOMOMOTH, 1 IO HUX 30KpEMa HaJIeKaTh:

a) MANPUEMCTBA TPOMAJICBKUX OpraHi3allii oci0 3 1HBaJIIHICTIO, BETEpPaHiB
BIHM Ta Tpali, a TaKoX MiJIPUEMCTBA, YCTAaHOBM Ta OpraHizamii, o
YTPUMYIOTBCS 32 PaXyHOK OFOJIPKETIB, YIIOBHOBa)KE€HI HUMH JIep>KaBHI YCTAaHOBH Ta
OpraHH MICIIEBOTO CAaMOBPSyBaHHS;

0) OnarofiiiHi opraHizailii, CTBOPEHI Yy MOPSAKY, BH3HAYEHOMY 3aKOHOM
VYkpainu «IIpo OnaroniifHy IisUIBHICTE Ta OJ1aro/IiHI opraHizariin;

B) TPOMAJICHKI oprasizaiii oci0 3 1HBaJIIHICTIO, BETEpPaHIiB BIHM Ta Mpaili,
ToBapuctBo UepBoHoro Xpecra YKpaiHu Ta Horo oOjacHi oprasizailii, TBopdi
CIJIKHM, a TAKOX IPOMAJIChKI Oprasizalii, CTBOPEHI JJi 3[1HCHEHHS nepen0ayeHol
iX CTaTyTHUMH TOKYMEHTaMHU €KOJIOT14HO1, 03710pOBY0i, aMaTOPCHhKO1, CHOPTUBHOI,
KyJIbTYPHOT, OCBITHBOI Ta HAYKOBOI J1S7ILHOCTI,

r) peniriiHi opraizailii, 3apeecTpoBaHl y TMOPSAIAKY, NepeadaueHOMY
3akoHoM Ykpainu «IIpo cBoOomy COBICTI Ta peNiriiiHi opraHizamii»;

I) pealumiTamiiHl yCTaHOBH [UJIsi OCi0 3 IHBAIIJHICTIO Ta JITed 3
IHBJIIIHICTIO, SIKI MAlOTh BIJMOBIJIHY JIIEH31I0 Ha 3IMCHEHHS pealuTiTaliitHux
MOCJIYT, HE3JICXKHO BiJ] BIJOMYOTO MMOPAIKYBaHHS, TUITY 1 (HOPM BIACHOCTI.

Opunnyni ocobu, sKi € OTpUMyBayaMH T'yMaHITapHOi JOIOMOTH,
3MIACHIOIOTh HEKOMEpLiHY (HempuOyTKOBY) TOCHOAAPCHKY ISJBHICTh, IO
BU3HAYAETHCS BIAMOBIIHUMH 3aKOHAMU YKpaiHU. 30KpeMa BIAMOBITHO 10 4. 5
cT. 131 T'ocniogapcekoro koaekcy YKpaiHu «OjarojiiiHa opraHizallisi Ma€e MpaBo
3MIIMCHIOBATA HEMPUOYTKOBY T'OCHOJNAPCHKY  JISJIBHICT, CIPSMOBaHYy Ha
BUKOHAHHS 11 11iJIeH, BU3HAYEHUX YCTAHOBYMMU JOKYMEHTAMM).

Jlast mpaBuibHOTO 3actocyBanHs cr. 2017 KK BaTHBO Bimpi3HSATH TaKHX
IOpUIUYHUX OCI0 B Habysawie TyMaHITapHOI JOMOMOTH — (I3UYHHUX Ta
IOpUIUYHUX OC10, sIKI ii MOTpeOyIOTh 1 SIKUM BOHa O€3MOocepeHbO HAJAEThCS.
V xapaxtepuctuii 06’€KTHBHOI cropoHH miii 3a cr. 201° KK BaxiuBuM € ix
3B’S30K 13 IOPUIUYHUMHU 0COOAMU — OmpumMysayamy TyMaHITapHOI JOTIOMOTH, a B

XapaKTePUCTUIll CYCHIIbHOT HEOe3MeYHOCT1 il Ta ICTOTHOI IIKOIH, SIKa MOXE

168



BicHuk Aconianii KpUMiHAJIBHOTO IpaBa YKpainu, 2023, Ne 1(19)

OyTH 3amojiisHa TaKUMHU [IIMH, — iX 3B’SI30K 3 Habysauamu TyMaHITapHOI
JTIOTIOMOTH.

Bin Hane)>xHOro BUKOHAHHS MPAIliBHUKAMU IOPUIUYHUX OCI0 — OTpUMYBayiB
T'YMaHITapHO1 JJOTIOMOTH 3aJIEKUTh HAJIXOJKEHHSI a00 CBOE€YACHICTh HAJXOKEHHS
TOBapiB TyMaHiTapHOi JomomMoru Jmo 1i HaOyBauiB. Tomy cy0’ekTamu
pPO3MIISIIYBAHOTO  KPUMIHAJIBHOTO  TMPABOMOPYIIEHHS  MOXYTh  BHUCTYIATH
MpaIiBHUKU TaKUX HOPUIAUIHUX OCIO, SIKI MOXYTh OyTH SIK CIy>KOOBHMH, TaK HE
CIIy’)k00OBUMH oco0amu, abo 1HIIN O0COOH, SKI Mpaliol0Th HAa KOPHUCTb TakKoi
IOPUIUYHOI 0COOM 32 BIAMOBIJTHUM JIOTOBOPOM. YUMHEHHS TaKUX /1 CIy>KO0BOIO
0Cc00010 3 BUKOPHUCTAHHSM CIIy’)KOOBOTO CTaHOBHWINA TSATHE 3a COOOIO MiABUIICHY
KpPUMiHANBbHY BimmoBinameHicTh 3a 4. 2 cr. 201° KK. Cy6’ekTHBHA CTOpOHA
BYMHEHHS TakuMd Oi3MuHMMH ocobamu 3asHadenmx y cr. 2017 KK  miit
XapaKTEPHU3Y€EThCSI METOI0 OTPUMAaHHS MPUOYTKY, MIJ AKUM PO3YMIETHCS TPUOYTOK
JUISL FOPUIUYHOT 0cOOM — OTpUMYyBaua ryMaHiTapHoi gornomoru. FOpuauuna ominka
JISIBHOCTI  Cy0’€KTa TOCHOJApIOBAaHHS BUIJISAA€ SK NOPYLIEHHS HUM, SK
Cy0’€KTOM HEKOMEpPIIHHOI (HEeNpUOYTKOBOi) MISTILHOCTI, 3a00pPOHU 3aUHSTTS
npUOYTKOBOIO JISITBHICTIO.

Jlpyea epyna cy0’€KTIB rOCIOAaprOBaHHs, 3 JISUIBHICTIO SKUX MOXYTb MaTH
3B’s130K 3a3HaueHi y cr. 2017 KK nxii, six BGauaerhcs, Oyae (popMmyBaTtucs B
MPaBO3aCTOCOBHIN MPAKTHII BUXOSYH 3 TOTO, 110 (POPMYITFOBAHHS KPUMIHAIBHO-
npaBoBoi 3a00ponu B 11K ctarTi KK He MICTUTH MpsAMOi BKa3iBKM Ha HOPUAMYHUX
0ci0 — OTprUMyBay4iB T'yMaHITaApPHOI IOTIOMOTH, & TOMY JIOITyCKa€ PO3UIUPEHHS KOja
Cy0’€KTIB TOCHOJAPIOBAHHS BHUXOJMYM 13 MPUYMH Ta XapakTepy camoi
KPUMIHAJIBHO-TIPABOBOi ~ 3a00poHH. ToOTO  AONYCTUMUM €  TIyMadyeHHS
KpPUMiHaIbHO-TIpaBoBoi 3a6oponu, mepenbauenoi B cr. 201° KK, sk 3a6opoHu
OJIHOTO 13 BHJIIB TOCHOIAPCHKO1 MISUIBHOCTI, @ CAME BUKOPUCMAHHSA (8 UUPOKOMY
PO3YMIHHI) 2yManimapHoi Ooonomocu 3 memoro ompumauHs npudoymky. OTXKe,
3a00poHa 3aWHATTS TaKUM BHJIOM T'OCTIOJAPCHKOI MISILHOCTI BCTAHOBJIEHA B 4. 2

cT. 12 3akony Ykpainu «IIpo rymaHiTapHy JIOIIOMOTY», a TaKOX B CT. 201% KK.
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VY upomy 3B’s3Ky gopeuHo 3ragatu npo Te, mo B KK oOyna cr. 203 KK, ska
nepeadavaia KpUMiHAJIBHY BIJIMOBIAQIBHICTD 3a 3aMHSATTS BUJAMH TOCIIOAAPCHKOT
TISTBHOCTI, MO0 SKUX € CheliagbHa 3a00poHa, BCTAHOBJICHA 3aKOHOM.
BignoBigno nmo mn. 8 mocranoBu Ilnenymy BepxoBHoro Cymy VYkpainu «IIpo
MPAKTUKY 3aCTOCYBAaHHS CyJaMHU 3aKOHOJABCTBA MPO BIAMOBIJAIBHICTH 32 OKpPEMi
3MI0OYMHM 'y cdepl rocrnoaapcbkoi AisuibHOCT Big 25 kBitHa 2003 p. Ne 3
3a00pOHEHUMH BHUJAaMHU JISUIBHOCTI 30KpeMa € Ti BUAM AiSUTBHOCTI, «SIKUMH Hi
¢bi13uuHi, HI IOpUIMYHI 0cOOM HE BIpaBi 3aliMaTHCs B3araii (BHACTIIOK 3a00pOHU
3aKOHOM TaKOi JISITEHOCTI)».

V pasi CpHUitHATTS TAKOTo cCHCTeMHOro TiymadenHs cT. 2017 KK Bona Gyse
NOIIMPIOBATUCS HAa BCiX CYO’€KTIB, AKI (PAKTHYHO 3A1MCHIOIOTH TOCHOJAPCHKY
JISUTBHICTD 3 MPeIMETaMU I'yMaHITapHOI JIOTIOMOTH, SIKa IOJISTae B iX JOCTaBIIl BiJl
JIOHOPIB (BITYM3HSIHUX YU 1HO3EMHUX (DI3MUHMX YU IOPUIUYHUX OCIO, K1 HAAIOTh
TYMaHITapHy JOTMOMOTY) J0 ii HaOyBauiB, Akl ii MOTpeOyIOTh 1 SIKUM BOHa
oe3nocepeHb0 HanaeThess. CaMe Take TIyMadyeHHS TaKOXK BUIUIMBAE 13 3MIH B
3aKOHOJABCTBI, 1[0 PETYJIOE 11 CYCHIIbHI BITHOCHUHHU, 30KpeMa SIKIIO paHillie BCl
MOTOKM TYMaHITapHOI JIOMOMOTH HaMarajiucCh CIPSAMYBATH 4Yepe3 OTPUMYBauiB
(ropuanuHuX 0ci0), 3apeecTpoBaHMX B EC€IUHOMY pEECTpI OTPUMYBAUIB, TO
MpaKkTUKa IOKa3ajla HEOOXIJTHICTh 3MIHUTH LIeW MNPaBOBUNA MEXaHI3M IUISIXOM
(GakTHYHOTO BKJIIOYEHHS B IIeH Tpolec pI3HUX O0cCi0, M0 3A1MCHIOIOTH
roCroAapchKy MISJBHICTh, III0 TOBUHHO 3a0e3meuyuTH 30UIBIIEHHS pPO3MIpIB
TrYMaHITapHO1 JOIIOMOTH Ta MIPHUIIBHUAIINTH ii HAJXOHKEHHS 0 1i Ha0yBayiB.

TakuM YMHOM B)X€ CbOTOJIHI € TIJCTAaBU I BUCHOBKY, 110 Mij Cy0’€KTaMu
rOCMOJIAPIOBAHHS, 3 SKMMH TOB’si3aHi 3a3HaueHi y cr. 201> KK xii, ciig posymitu
HE JIMIIEe OTPUMYBadiB TyMaHITapHOI  JOMOMOTH  (FOPUAUYHHX  0Ci0),
3apeecTpOBaHUX B €IIMHOMY PEECTPl OTPUMYBAUIB T'yMaHITapHOI JOMOMOTH, a i
IHIUX 0ci0, K1 (AaKTUYHO 3IIHCHIOIOTH TOCTIOAAPCHKY MISUTBHICTH 3 MPEaIMETaMu
TYMaHITapHO!1 JOMOMOTH, M0 3a0e3mneuye il HaIXOJKEHHS BiJl JOHOPIB a0 1l

HaOyBauiB. BiANoBiAHO OUTBII IMPOKO PO3YMIETHCS 1 KOJIO PI3UYHUX OCI0, SIK1 K
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MpaIiBHUKN TaKUX CyO’€KTIB rOCIOAAPIOBAHHS M SIK 0COOH, SIK1 MPAIFOI0Th Ha X
KOPHUCTh 3a BIAMOBITHUM JOTOBOPOM, MOXYTh OYTH CyO’€KTaMU PO3IJISyBaHOTO
KPUMIHAIBHOTO TIPABOMOPYIICHHS.

[Ipy TakOMy PO3YMiHHI KpHMiHATBHO-IIPaBoBoi 3a6oponu ct. 201> KK Moxe
OXOMUTU COO0I0 TakoXK [ii (Pi3uyHOi ocoOum uu Tpynu oci0, skl (HaKTUYHO
3MIIACHIOIOTh TOCMOAAPCHKY AISUIBHICTH 3 MpEeAMETaMU T'yMaHITapHOI JOMOMOTH,
110 3a0e3nedye i HaaXxOoKeHHsI BiJl TOHOPIB J0 1 Ha0yBayiB, ajie MPU [IbOMY BOHHU
HE 3apeecTpoBaHi K Cy0’€KTH rocmomapchkoi misutbHOCTI. [IpaBoBa orliHka miit
TakuX 0Ci0 € MPaBWIBHOIO 3 YpaxyBaHHSIM 3A1MCHIOBAHOI HUMHU TOCIOJAPCHKOT
JTISJIBHOCTI 1 HENpaBWIBHOIO 0€3 ypaxyBaHHs 1pboro ¢akrty. Hampukman,
BUKOPHUCTAHHS TAKOK OCOOOI0 YaCTHMHU MPEJAMETIB T'yMaHITApPHOI JOTOMOTH JIJIst
MOKPUTTS TPAHCHOPTHUX 3aTpaT 3 il JOCTaBKU BijJ JOHOPIB JO0 HaOyBauiB HE €
miMH 3 MeTO0 OTpuMaHHsA npuOyTKy 3a cr. 2017 KK, a Ge3 BpaxyBaHHs
3MIIMCHIOBAHOT TOCHOJAPChKOI JAISUIBHOCTI Ti cami  J1i MOXYTh OTpUMAaTH
KBaT(hiKaIlilo K PO3KpaJaHHs, 110 € HEMPABUIBHUM BiJJOOPaKEHHSIM COI1aIbHOTO
XapaKTepy Takux Aiil.

CucremMHe TIyMayeHHsS CT. 2012 KK, ma wMmiii morjsa, HOBHHHO MaTu
BUpIIIATbHE 3HAYEHHS 1 JAJI1 BJOCKOHAJICHHS II€1 KPUMIHAJIBHO-ITPABOBOI HOPMH.
VY 1mpomy 3B’SI3KYy JIOPEYHO 3rajatd Mpo Te, IO JIesIKI HAYKOBIIl TOB’SI3YIOTh
BUPIIIEHHSI TaKUX MHUTaHb 13 TOJIO)KEHHSIMU HOPM 3aKOHOJABCTBA, IO PETYIIOE
BIJIHOCUHU Yy c(epl HaJaHHS TYMaHITApHOI IONOMOTH. 30KpeMa HAEThCs Mpo 4. 2
cT. 12 3akony Ykpainu Big 22 >x0BTHs 1999 p. «[Ipo rymaniTapHy JOOMOTY», J€
3a3HAuEHO, M0 MOPYIIEHHSMHU 3aKOHOAABCTBA MPO TyMaHITapHY IOTOMOTY, IO
TATHE 32 COOOI0 KpUMiHAJIbHY a00 aJAMIHICTPaTHUBHY BIJNOBIJAIBHICTh 3TITHO 3
3aKOHOM, € 30KpeMa BHUKOPWUCTAHHS TYMaHITapHOI JOMOMOTH HE 3a IIJILOBUM
MPU3HAYCHHSAM 1 BUKOPUCTaHHS TyMaHITApPHOI JTONIOMOTH 3 METOK OTPHUMAHHS
npudytky. [Ipomosumiss O. O. Jlymoposa i P. O. MoBuaHna npo BIOCKOHAJICHHS
c1.201> KK 3 aKkieHTOM HAa BHKOPHUCTaHHS T'yMaHIiTapHOI JIOIMOMOTH HE 3a

LIJTbOBUM Mpu3HaueHHAM (aHanoriyHo cT. 210 KK npo HelinboBe BUKOPUCTaHHS
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OIOJKETHUX KOINTIB) € CIYIIHOK, OJIHAK YWHHA CT. 201° KK, B sIKIi akIeHT
3p0o0JiecHNH Ha BHUKOPUCTAHHI TyMaHITApHOI JOMOMOTM 3 METOI OTPUMAHHS
npuOyTKy, HE € TEPelIKOAOI Ha IbOMY IUIAXY 1 TOYHO HE MOTpedye CBOTO
BukroueHHs 13 KK.

Ha wiii mornsia, mepen TUM, K BHOCUTH OyIb-sSK1 3MIHH 7O CT. 2017 KK,
CIi PO3MEKYBAaTH 1 MPAaBUIBHO OCMHUCIWTUA BIIMIHHOCTI MDX 3a00pOHOIO
BUKOPUCTAHHA TYMaHITapHOI JOMOMOTHM 3 METOI0 OTPUMaHHS NPUOYTKY 1
3a00pOHOI0  BUKOPHCTaHHS TYMaHITApHOI JOTIOMOTH HE 3a  IUJILOBUM
MpU3HaYeHHSIM. BOHU 1CTOTHO BIIPI3HAIOTHCS 32 CBOIM COILIIAIbBHUM XapaKTEPOM.

3abopoHa BUKOPUCTAHHS TYMAaHITApHOI JOMOMOTH 3 METOI OTPUMAaHHS
npuOyTKy O€3MOCepe/IHhO TMOB’sI3aHa 3 COLIAJIBHUMHU 3acajaMu  31HCHEHHS
rOCIOJIapChKO1 JISIIBHOCTI, B TOMY YHCIII MOpaJIbHUMU. BilmoBigHO 10 4. CT. 42
KoHnctutymii YkpaiHu «KoKeH Ma€ MpaBo Ha MIAIPUEMHUIIBKY TISJIbHICTD, sIKa HE
3a0opoHeHa 3akoHOM». OJIHaK BaXXJIMBO BpaxoBYBaTH, IO MIANPUEMHUIIbKA
JUSTBHICTD 3aBXKAM I[OBUHHA MAaTH COINaJbHY CIPSMOBaHICTh. [3 BU3HaYEHHS
NIAIPUEMHUIBKOI ISIBHOCTI, nepeadadeHoro B 4. 1 cr. 42 T'ocromapchbkoro
KOJIeKCY YKpaiHM BWIUIMBAE, 110 METa OTPUMAHHSA NPHOYTKY B Takiil JiSTILHOCTI
3aBXKIM TIOBMHHA OyTH TIO€JHAHA 13 METOK JIOCATHEHHS EKOHOMIYHUX 1
COLIIAJIBHUX pe3ynbTaTiB. Takoro TMOE€NHAHHS HEMA€Ee TNPU BUKOPUCTAHHI
TYMaHITapHO1 JIOMIOMOTHM 3 METOK OTpUMaHHsA NPHUOYTKY, OCKUIBKM Taki il
YHEMOXJIUBIIIOIOTh a00 3aTPUMYIOTh HAJAXOJKEHHS JOTOMOTH BiJ JIOHOPIB A0 ii
HaOyBauiB. I{e o3Ha4ae, M0 MOXKJIMBE 3amOISTHHS IIKOJM, B TOMY YHCJI TSDKKOI,
TOMY, XTO HE OTPUMaB YM HECBOE€YACHO OTPUMAaB T'yMaHITaApHY JOTIOMOTY, SKOi O
He Oyio, akio 0 ocoba HE BUKOPUCTOBYBajla T'yMaHITapHY JOMOMOTY 3 METOHO
oTpuMaHHsa TpuOYTKy. Came Takuil aHTHCOLIAJbHUN XapaKTep BHKOPUCTAHHS
IYMaHITapHOI JOMOMOTH 3 METOK OTpUMaHHs NpuOyTKy OOYMOBHUB IOSIBY
pO3IIIAyBaHOT KPUMIHAIBHO-TIPABOBOi 3a00pOHM, SKa HE B OPUIAMYHIN

TEPMIHOJIOT1] € 3a00POHOI0 3aPOOIISITH Ha «TYMaHITapIIi».
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3a00poHa BHUKOpPUCTAHHA TyMaHITapHOI JOMNOMOTH HE 3a IIJIbOBUM
MPU3HAYEHHSIM Ma€ 30BCIM 1HINY MPaBOBY MPHUPOAY, SIKY 1€ MOTPIOHO IETaIbHO
npoaHami3yBaTM 3 TOMSIAY TUX  (PakToOpiB, sIKI MOXYTb OOYMOBHUTHU
KpUMIHAJI3AI[iI0 TOpYIIeHb Takoi 3a0opoHu. [Ipu 11bOMy BaXKJIMBO BpaxOBYBaTH,
10 B KOHTEKCTI Tiel rocromapchkoi MisuIbHOCTI, po sKy iuershes B cr. 2017 KK,
CIiJ PO3PI3HATU JBA Pi3HI BUJM BUKOPUCTAHHS HE 3a I[IJILOBHUM IMPU3HAYCHHSM:
1) BUKOpUCTAaHHS 3 IHIIOK NULIIO, HIDK JOCTaBKa OTpUMyBady 4Yu HaOyBaudy
TYMaHITapHOI JOTIOMOTH, 2) BUKOPUCTAHHS CAaMUM OTpUMYBaueM 4u HaOyBaueM He
3 TIEI0 METOI0, IO BU3HAYEHA OJIArOMIMHUKOM. Y IbOMY 3B’SI3KYy BaKJIMBO
BpaxOBYBaTH ICHYBaHHS 0araTbOX HEY3TOJKEHOCTEH MIK 3aKOHaMH YKpaiHu
«IIpo rymanitapHy pomnomory» 1 «lIpo OmaromiiiHy nisUIbHICTH Ta OJaro/iiHi
opraHizaiii» sK TEPMIHOJOTIYHOTO, TaK 1 3MICTOBHOTO Xapakrepy. Kpim Toro, 3
NOTJIsiAy IMIACTAaB JUId KpUMiHAM3alli HOPYIIEHb pO3IIISyBaHOI 3a00pOHU
noTpebye BpaxyBaHHS ¥ Te, 1m0 OJaroJifHUK a00 YMOBHOBa)XEHI HHUM OCOOHU
MaloTh MPaBO 3A1MCHIOBATH KOHTPOJb 32 LUILOBUM BUKOPUCTAHHSM OJaroiiHO1
NOXKEPTBU 1 pearyBaTH Ha L€ LUIIXOM 3MiHM OeHedimiapiB. Heminbsose
BUKOPHUCTaHHA OyaroiiiiHoi momomoru ii HaOyBaueM B3araii, ik BOAuaeThCs, HE
MO3K€ TAI'TH 32 COO0I0 KPUMIHAJIBHY BIANOBIAAIBHICTD.

I3 BukIaneHoro BUILUIMBaE, 10 BKiIoueHHs 10 ctarti KK dopmymtoBanHs
«BUKOPHUCTAHHS TYMaHITapHOI JIOMIOMOTH HE 3a IIJIbOBUM MPU3HAYCHHSIM)» HECE B
co01 0araro pu3MKIB TOTO, 110 BOHO OyJ€ MNOLIMPIOBATHUCS Ha Aii, SKI HE €
CyCHiIbHO HeOe3leyHuMH, a00 MaTH O3HaKH IIPaBOBOi HEBU3HAYECHOCTI, abo
0€3MiICTABHO OXOIUTIOBATH COOOI0 PO3KpaJaHHA 3 TMOXIJHUMHU HEraTUBHUMH
HaclaiAkaMu. Y [BbOMY 3B’S3Ky JTOPEYHO III€ pa3 3BEPHYTH yBary Ha IPaBOBY
OIHKY JIi¥, SIKI BUPAXKAIOTHCS B MPOJaX] MPeaIMeTy TYMaHITapHOi JOTIOMOTH JIJIs
MOKPUTTSI TPAHCIIOPTHUX 3aTpart 3 iX IOCTABKHU BiJ JOHOPIB 10 HaOyBauiB. Taki dii
OXOTUTIOIOTHCS (POPMYITFOBAHHSIM «BUKOPHCTAHHS TYMaHITapHOI JOMOMOTH HE 3a

: 2
IUJIbOBUM NPU3HAYEHHIM», alile HEe OXOIUT0ThCs unHHOW cT. 2017 KK, Tomy 110
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MPOJaX 3A1MCHEHUI HE 3 METOI0 OTPUMaHHS MPUOYTKY, SIK BIH BU3ZHAUYECHU B 4. 1
cT. 142 I'ocriogapchKoro KoAekcy YKpaiHu.

Oxpemoi yBary B uiaHi BrockoHaneHHs cr. 201> KK, sx Meni B6auaerscs,
3aCJIyTOBYE€ THTaHHS TIPO BIJOOpKEHHS B Il CTaTTI TSHKKUX HACTIIKIB SK
KBai(hiKyrouoi O3HAKW, WUI0 MIiJBUINYE KpPUMIHAJIbHY BIANOBigaNbHICTE. Lle
NUTaHHS TOTpeOdye BpaxyBaHHS TOro, MO0 HAETHCS MPO TSHKKI HACTIAKH, SIKI €
MOX1AHUMH BiJl HACIIJKIB Y BUIJISIII HEOTPUMAHHS TyYMaHITapHOI gomomoru. [[is
MPaBUJILHOTO BUPIIMICHHS IHOTO MUATAHHS BAXKIIWBO PO3PI3HATH TaKi JBa MPOSBU
BUMHEHHS PO3IJIAlyBAaHOTO KpPHUMIHAJIBHOTO TMpaBonopyiieHHs. [lo-mepiie, e
BUMAJKU, KOJIM (i3udyHa ocoba BUMHWIA MepeadayeHi CrT. 201° KK mi 3
npeaMeTaMi TyMaHITapHOI TOTIOMOTH, SIKI MajH TaKHil MPaBOBHM cTaTyc, ajie Iie
HE MaJId KOHKPETU30BAHOIO ajjpecara Ta TePMIHIB HaJaHHsS oMy nomomoru. [lpu
OLHIIl CYCHUIbHOI HEOE3MEYHOCTI TaKUX [IA 11 XapakTep BH3HAYAETHCS SIK
MOXJIMBICTh 3allOJISIHHSA MIHIMYM 1CTOTHOI INKOAM OO’€KTYy KpHUMIHAJIBHO-
1paBoBoi 0Xoponu. [To-mpyre, Iie BUMAIKKH BYMHEHHs mepenbdadenux cr. 2017 KK
J1i 3 MpeaMeTaMy TyMaHITapHOI JOIMOMOTIH, SIKI B)K€ MarOTh KOHKPETHU30BAHOIO
anpecara (HaOyBaya Takoi IOMMOMOTH) Ta KOHKPETHU30BaH1 TEPMIHUA HaJaHHS TaKOi
JIonoMoru. B ocTtaHHIX BUMagkax MpH OLIHII CTYNEHS CyCHUIbHOI HEOe3MeUHOCT]
il BasITMBO PO3Pi3HATH: 1) HACIIIKK BYMHEHHS 0COGO0I0 3a3HaueHHX y cT. 201°
KK niii y BUTIIs11 HEHAIXOKEHHS Y HECBOEYACHOTO HAJIXO/KCHHS T'yMaHITapHOT
JOMOMOTM 1i HaOyBauaM 1 2) MOXIJHI HACHIAKH, SIKI MOXYTh BUpaXaTHCS B
CIPUYMHEHHI TSDKKOI IITKOAWM HaOyBayaM TyMaHITapHOI JOTIOMOTH BHACIIIOK
HEHAJIXO/DKEHHSI YW HECBOEYACHOTO HAIXODKCHHS TyMaHITapHOI TOTIOMOTH,
HalpuKiad, y BHUJII TSOKKUX 3aXBOproBaHb a0o 3arubeni onei. Baxmusoro
OCOOJIMBICTIO LIMX BHUIIAJKIB € TAKOXK T€, [0 A0 TaKUX CaMHUX TSHKKUX HACIIOKIB
MOXXYTh MPHU3BECTH M [1i, BUMHIOBAHI 3 MpEAMETaMU TYMaHITapHOI JONOMOTH,
3arajbHa BapTICTh SKUX € MEHIIO, HK 350 H. M. 1. T.

I1{06 BupimuTH Ie IUTaHHS HeoOxinHo momoBHuTH cT. 201° KK gactunOMIO

4, B SKIi BCTAaHOBUTU MIABUILIEHY KPUMIHAJIBbHY BIAMOBIIAIBHICTE 3a «/{ii,
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nepeobaveni yacmuHamu nepuior, O0pyeor abo mpemvor yiei cmammi,
He3AaJledHCHO B8I0 3a2anbHOi 6apmocmi npeomemis 2yMAaHimapHoi 00NoMo2u, AKU0
BOHU Npusseau 00 cmepmi TOOUHU YU THUWUX MANCKUX HACTIOKI8 Ol HAOysauis
eymanimapuoi  donomoau, Kaparomocs ...». Ilin dYac JOCHIDKEHHS  ITI€q
npo0OJieMaTUKU Ha AUCEPTAIIITHOMY PiBHI MOXYTh OyTH BCTAHOBJICHI IIJICTaBH JJIs
KOHKpETHU3aIlli TSHKKUX HACIHIJIKIB 1 BHECEHHS BIJMOBIIHUX JOMOBHEHB JI0 TaKOTO
dbopmyIIIoBaHHS KBaTi(iKyIOUOi O3HAKH.

I3 BuKJameHoro BHIllE MOXXHA 3pOOMTH Taki BHCHOBKH CTOCOBHO
PO3MIISIHYTUX B JaHii myOiKallii MuTaHb:

1) V nHayumi KpuUMIHQJIBHOIO IIpaBa Ta B TMPaKTHUIl BUHUKIO OaraTto
JMCKYCIfHUX MHTaHb CTOCOBHO 3Micty cr. 201> KK, siki MaroTh mpoGneMHmii
XapakTep 1 MOTpeOyI0Th CBOIO BUPILLIEHHS HA TEOPETUUHOMY, [IPABO3aCTOCOBHOMY
1 3aKOHOJJaBYOMY PiBHSX.

2) Barato HayKOBLiB KpPHTHKYIOTh umHHY pemakuito cr. 201° KK,
BBA)KAIOUH, 110 BOHA OXOIUIIOE COOOI0 PO3KPaJaHHA 4yKOro MaiiHa, a Tomy 3 ii
nosieoro B KK BuHUKIM mnpoOiieMd y BHU3HAYEHHI 1ii CHIBBIJIHOIIEHHS 13
KPUMIHAJIbBHUMH TIPABOMOPYIICHHSMUA TPOTH BJIACHOCTI. Taka Mo3Wilis, Ha Mii
NOTJISI, € TIOMWJIKOBOK 1 BHUKIMKaHAa TphOMa MpPUYMHAMH: 1) HETOYHUM
BU3HAYECHHSIM 3MICTY INPUBIACHEHHS 1 po3TpaTu 4yxkoro MaiiHa 3a cT. 191 KK;
2) HeBpaxyBaHHSIM HAJIGKHUM YHUHOM O€30TUIATHOCTI OOCPHEHHS YyKOro MaiHa
Ha CBOIO YM IHIIMX OCI0 KOPHUCTh K OOOB’A3KOBOi O3HAKW MOrO PO3KpaJaHHS;
3) HeHaJaHHSM HaJISKHOTO 3HAYEHHS METl OTPUMAaHHS MPUOYTKY SK O3HAIIl, sSKa 3a
smictom cr. 201> KK crocyeThcs HIisUTBHOCTI Cy6’€KTa TOCIOHAPIOBAHHSL.
Hacnipasgi ct. 201> KK He 0Xomuioe co60i0 po3KpaiaHb 4y:KOro MaiHa, a ToMy i
HE iCHYy€e B3araii nmpobjieM KOHKYPEHIIi I11€i CTaTTi 13 CTaTTSAMU MPO KPUMiHAIBHI
MPaBOMNOPYILIECHHS MPOTH BIACHOCTI YU KOJMIi31i IUX HOPM.

3) [ns mpaBWIBHOTO BU3HAYEHHS 3MICTY CT. 201* KK ronoBHE 3HAYCHHS
Ma€ MPUHIIAI CUCTEMHOCTI, BIATOBIIHO J0 SKOTO KIFOUOBI JJII PO3YMIHHS 3MICTY

1I€1 CTATTI MOJOKEHHS BU3HAYAIOTHCS 3 ypaxXyBaHHSAM MICIS 1I1€i CTaTTI B CUCTEMI
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Oco6mBoi wactuan KK sk KpuUMIHQJIBHOTO TMpaBONOpYIICHHS Yy  cdepi
rOCTOIapChKO1 A1STILHOCTI.

4) OcHoBHUM Oe3mocepeHiM 00’ €KTOM KPUMIHAIBHOTO MPAaBOMOPYILICHHS,
nepexbagenoro cr. 201° KK, cuin BusHaBatu cycmiieHi BigHOocHHH B cdepi
rOCIIOaPChKOT MISUTBHOCTI, SIKI 3a0€3MeYyl0OTh CBOEYACHE 1 HAJC)KHE HaJaHHS
IryMaHITapHO1 JOMOMOTH ii HaOyBauaM. XapakTep CYCIUIbHOI HeO0e3MeYHOCTI
3a3HAYEHUX Y CT. 201 KK NIl BU3HAYAE€THCA THM, 110 BHACIIAOK iX BYMHEHHS
3aloMiIeETbesl  abo Moke OyTH 3amofisiHa ICTOTHAa IIKOJAAa Y  BHUIJIAML
HEHAJIXO/DKEHHSI a00 HECBOEYACHOT0 HAJXOPKEHHS 70 HaOyBaudiB T'yMaHITapHOT
JIOTIOMOTH MIHIMYM B 3HaYHUX PO3Mipax.

5) 3arajgbHa BapTiCTh NMPEIMETIB TyMaHiTapHOi jgormomory 3a cr. 201° KK
XapakTepu3ye il 1 OJJHOYACHO € OCHOBHUM IOKA3HHKOM CTYIIEHS iX CYCHUIBHOT
He0Ee3MEeYHOCTI, 10 BiJOOPa’KEHO 3 BUKOPUCTAHHSAM MOHATH 3HAYHOTO, BEJIUKOIO 1
O0COOJIMBO BEIUKOro po3MipiB. ToMy BIJACYTHICTh B JdisIX MIHIMyM 3HA4HOTO
PO3MIpY YHEMOXKIIUBIIIOE 3aCTOCYBaHHS 5K 4.1, Tak 1 4. 4. 2 1 3 miei crarTi KK.

6) 3a cr. 201° KK BumHeHHsS jili B 3HAYHOMY, BEIMKOMY YH OCOGIMBO
BEIIUKOMY PO3Mipax MOKe BUPaKATUCA SIK: 1) BUMHEHHSI JIiid B OJHIN 3 TPHOX (popm
(Oyab-siKiif) B TakOMy pO3Mipi; 2) BUMHEHHS 3 €IMHUM YMUCJIOM JId BiApasy B
JIBOX YU TpbOX (hOpMax, SIKILIO 3arajibHa BapTICTh MIPEAMETIB MA€ TaKUU PO3MIP.

7) 13 micus crT. 201% KK B cucremi OcobmuBoi uactuan KK BUILINBAE, 10
3a3HauyeHI B HIM Jii Oe3mocepeHbO TMOB’sI3aHI 3 JISUIBHICTIO CYO’€KTIB
rocriofaproBantsa. Jlo Koja Takux Cy0’€KTIB HacaMmIiepe] HajexaThb CyO’ €KTH
rocrofaproBaHHsa, $Kl BIANOBIAHO A0 3akoHy Ykpainu «lIpo rymaniTapHy
JIOTIOMOTY» € IOPUIUIHUMH 0CO0aMU - ompumysayamu TyMaHITApHOI JOMOMOTH,
AK1 3apeecTpoBaHl B €IMHOMY PEECTpl OTPUMYBayiB T'YMaHITapHOI JOTIOMOTH 1
SAKUX CIIJ BIAPI3HATH Bij HaOyBauiB Takoi jgomomoru (iM Oe3mocepeaHhO BOHA
HajaeTbes1). BogHouac e MOXyTh OyTH U 1HIII CyO’€KTH TOCIOIAapIOBaHHs, SKIIIO
TIIYMAauWTH CT. 201> KK Ttakum JOMYCTUMUM YWHOM, IO B HIW HIAETHCA PO

3MIMCHEHHS 3a00pOHEHOT0 3aKOHOM BHUJY TOCHOJAPCHKOT  MISUIBHOCTI —
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BUKOPHUCTAaHHA (B IIMPOKOMY PO3YMIHHI) TYMaHITapHOI JOMOMOTH 3 METOI0
oTpuMaHHs NpuOyTKy. [Ipn TakoMy po3yMiHHI KPUMIHAJIBHO-TIPABOBOI 3a00pOHU
cT. 201> KK MosKe 0XOImHUTH c060I0 Takox Jii (i3mdHoi 0co6M un rpymu oci6, ski
(hakTUYHO 3IMUCHIOIOTh TOCHOJAPCHKY AISIBHICTh 3 MpeaMeTaMu T'yMaHITapHO1
JIOTIOMOTH, 110 3a0e3mnevye ii HaAXOKEHHS BiJ AOHOPIB A0 il Ha0yBauiB, ajie MpU
IbOMY BOHH HE 3apE€ECTPOBaHi SIK Cy0’ €KTH rOCIOJIaPChKOI A1SIIBHOCTI.

8) Mera orpumanns npuOyTky B cr. 201> KK xapakrepusye cy6’ €KTHBHY
CTOPOHY miii (i3u4HOi 0CcOoOM, OJHAK 3a CBOIM 3MICTOM O3HA4Ya€ OTPUMAHHS
NpUOYTKY CYO’€KTOM TOCIOJIapIOBaHHA SK BiH BHU3HaueHUd B 4. 1 cr. 142
['ocniogapcbkoro koaekcy Ykpainu. Takoi MeTH HeMae IpH NpOoAaxi NpeaMeTy
TYMaHITapHOI JOMOMOTH I TIOKPHUTTS TPAHCHOPTHUX 3aTpaTr 3 iX JOCTABKU Bif
JIOHOPIB /10 HaOyBayiB.

9) CyO’extamMM pO3MVISIAYBAHOTO KPUMIHAJIBHOTO TPABOMOPYLIEHHS €
MpaIiBHUKN CYO’€KTIB TOCIOJAPIOBAHHS, 3 JISUIBHICTIO SIKMX O€3M0CepeIHbO
MOB’s3aHe BYMHEHHs 3a3HauyeHnx y cr. 2017 KK miif, ski MOXyTb OyTH SK
CIIy>)KOOBUMH, TaK HE CIy>kOOBUMHU ocobOaMu, abo 1HII 0CcOoOH, SIKI MPaIolTh Ha
KOPHUCTh TAaKOTO Cy0’€KTa TOCIOJApIOBAaHHS BIJAIMOBITHO 10 JOTOBOPY 3 HHUM, a
TaKoXK (I13M4HI 0COOM, SIKI (PAaKTHUYHO 3AIMCHIOIOTH TOCHOAAPCHKY AISUIBHICTH 3
npeaMeTaMu TyMaHITapHOi JOMOMOTH, IO 3a0e3nedyye 1i HaAXOKEHHS BIJ
JOHOpPIB N10 ii HaOyBauiB, ajie MPU IILOMY BOHU HE 3apPEECTPOBAHI SIK CYO’ €KTH
rocrloIapChKO1 A1STTLHOCTI.

10) V mpoueci 3akoHomaBuoro BmockoHamenss cr. 2017 KK  crix
BpPaxOBYBaTH Te€, [0 BUKOPUCTAHHS TYMaHITAPHOI JTOMTOMOTH 3 METOKO OTPHMAaHHS
npuOyTKYy 1 BUKOPUCTaHHS TYMaHITApHOI JIONOMOTM HE 32 I[IJIbOBUM
MPU3HAYEHHSM BUMJBIIAIOTh TMO-PI3HOMY 3  TOTJIALY THUX  (akTopiB, fAKi
OOYMOBIIIOIOTh KpUMIHAMI3aLII0 /1ii, BUNHIOBAHUX Ha MOPYILIEHHS LHUX 3a00pOH.
BukopuctanHs TyMaHITapHOT JOMOMOTH HE 32 IUJIbOBUM MPHU3HAYCHHSIM MOTPEeOye
JIOJIATKOBOTO TEOPETUYHOTO aHaji3y BHUAIB HEIJILOBOTO BUKOPUCTAHHS, HAJAaHHS

iX 3aKOHOJIABUOMY PETYJIIOBAaHHIO OUIBIIOT MPaBOBOI BHU3HAYEHOCTI. BaximBo
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TaKOXX TNepeadauuTH 3anmoODKHMKU BiJ TOUIMPEHHS dii HOPMU Ha HaOyBadiB
Ir'YMaHITapHO1 JOMOMOTHY Ta Ha Jii 3 03HAaKaMH PO3KpaJlaHHS.

11) 3 Metoro BrockoHaneHHs cT. 201> KK mponoHyeThcs BCTAHOBUTH B 4. 4
MIJBUIIICHY KpUMIHAJIBHY BIJAMOBIIAJBHICT, 3a Jii, mepeadadeHi YacTUHAMU
MEPINOI0, JPYror0 ado TPEThOIO Ii€l CTATTi, SKIIO BOHHU TMPHU3BEIH IO CMEPTI
JIOJIMHU YW 1HIIUX TSOKKUX HACHIJKIB JUIsi HaOyBadiB T'yMaHITapHOI JOTIOMOTH.
Taka BIAMOBINATBHICTH NMOBHMHHA HACTAaBAaTH HE3aJICKHO BiJ 3arajlbHOi BapTOCTI
IpeIMETiB TyMaHITapHO1 JOMTOMOTH.

Iloxo mepcneKTHB HAYKOBHMX [OCIHII:KeHb Yy 3a3HAYEHMX HANPSAMKAX.
be3yMOBHO pO3IIISIHYTI TNUTAaHHS 1€ MNOTPeOYIOTh CBOTO JOCHIIKCHHS Ha
aucepraniiiHomy  piBHI. OJHMM 13 TEPCIEKTUBHUX  HANPSAMKIB  TaKOro
JOCIIJKEHHsT BOayaro HaJaHHS pO3TJsAyBaHId KPUMIHAIBHO-TIPABOBIA HOpPMI
OUIBIIOT NMPABOBOI BU3HAYEHOCTI. [IpuyoMy He TUIBKM 3 MOIJISIAY CaMOi pelaKiii
cr. 201> KK, a i 3 ypaxyBaHHAM ICHYIOUMX HEIONIKIB B 3aKOHOJABUOMY
peryioBaHH1 BIIHOCUH y cdepl HaJaHHS TyMaHITapHOI JOMIOMOTH Ta 0JIaroiiMHuX

MTOXEPTB.
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Kyrychko V. M. Illegal use of humanitarian aid, charitable donations or
free aid for the purpose of obtaining profit (Article 201-2 of the Criminal Code
of Ukraine): problems of systematic interpretation and practical application and
their solution

The article discusses the main problematic issues related to Article 201-2 of
the Criminal Code of Ukraine, which entered into force on April 3, 2022 and
provides for criminal liability for the sale of humanitarian aid items or the use of
charitable donations, free aid, or the conclusion of other transactions related to
the disposal of such property. Such actions are taken in violation of the
requirements stipulated in the laws of Ukraine dated October 22, 1999 "On
humanitarian aid" and dated July 5, 2012 "On charitable activities and charitable
organizations."

It is recognized that the statement, which is widespread in the scientific
literature, that Article 201-2 provides for responsibility for the theft of
humanitarian aid items is incorrect. The correlation of this criminal offense with
offenses against property is shown.

It has been proven that the analysis of the content of Article 201-2 based on
its place in the system of the Special Part of the Criminal Code of Ukraine as a
criminal offense in the field of economic activity is of primary importance for
solving most problematic issues.
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It was established that Article 201-2 applies to persons who carry out
economic activities with items of humanitarian aid and ensure the receipt of such
items from donors to their recipients. It does not apply to the actions of donors and
recipients of humanitarian aid.

1t is justified that the public danger of the actions provided for in Art. 201-2,
is that the use of items of humanitarian aid for the purpose of making a profit may
lead to the non-receipt or late arrival of humanitarian aid to its recipients.

It is proposed to supplement Art. 201-2 of the Criminal Code, part 4, in
which to establish increased criminal liability for actions that led to the death of
people or other serious consequences. Such responsibility should arise regardless
of the total value of the items of humanitarian aid.

The difference between the ban on the use of humanitarian aid for profit and
the use of humanitarian aid for non-intended purposes is shown. This difference
must be taken into account in the legislative improvement of Article 201-2.

Key words: criminal offense, humanitarian aid, charitable donations, theft
of humanitarian aid items, public danger, illegal use of humanitarian aid.
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YK 343.35 IO. II. CrenanoBa,
KaHIU1aTKa IOPUJINYHUX HAYK,
DOI: https://doi.org/10.21564/2311- cTapima JOCIiTHHUTIA,
9640.2023.19.281121 3aCTYITHULS HAa4YaJIbHUKA HAYKOBO-
JOCITITHOTO BIILTY,
HarmionaneHa akagemis Jlep:xaBHO1
IPUKOPJIOHHOI CITy>)kOU YKpaiHu
imeHi bormana XmMenpbHHUITBKOTO

KPUMIHAJIbHO-IIPABOBUM 3AXHUCT
BIHCBKOBOCJYXBOBIIB TA IPALIIBHUKIB JITICY BIJ
MNPOTUIIPABHUX NOCATAHb, BUMHEHUX ¥ 3B’SI3KY 3 IX
CJHIYKBOBOIO AIAJBHICTIO

Anomauyia. Y cmammi O0ocniodxceHo npagosi niocmasu KpUMIHATbHO-
npasoeoz2o  3axucmy  ilicbkosocaydcoosyie  ma  npayisuuxie JIICY  6i0
NPOMUNPABHUX NOCASAHb, GUUHEHUX V 38 A3KY 3 IX ClyoHcO06010 OislbHICMIO ma
ocobaueocmi npago3acmoconoi disnbnocmi y yitl cgpepi. Ilposedeno ananiz Hopm
3AKOHO0ABCMBA NPO KPUMIHANbHY GION0GIOAIbHICMb, HAYIOHANbHOI CY0080i
npakmuku ma piwens €CILI wooo ybezneuenus npuxopoonHuxie JIICY 6io
NPOMUNPABHUX NOCA2AHb, GYUHEHUX YV 38 A3KY 3 IX Cnyxcb06010 OiaNbHICMIO.
3eepHeno yeacy na ocobaueocmi npagogo2o cmamycy cnispooimuuxie JIICY sk
siticbkosocayacobosyie ma sk npayienuxie [IICY, skux eoonouac cnio susnasamu
NPAYIBHUKAMU NPABOOXOPOHHO20 OpP2aHy ma 6paxosyeamu ye npu Keanigixkayii
KPUMIHAIbHUX NPABONOPYULEHb, NO8 A3AHUX 3 NPOMUNPAGHUMU NOCASAHHAMU HA
HUX. Cgdopmosano nouamms KPUMIHAIbHO-NPABOBO20 3axucmy
BIlICbKOBOCIYHCOOBYIB ma NpayieHUKis JIICY. Busnaueno, wo
siticbkosocayacoosyi ma npayienuxu JIICY € cneyianvnumu nomepnitumu 8 HU3Yi
KPUMIHANbHUX NPABONOPYULEHb NPOMU A8MOPUMEN) OP2aHI8 0epHCABHOI 81a0u,
B8CMAHOBIIEH020 NOPAOKY HeCeHHs GIUCLKOBOI Clydcou ma npomu mupy, 6e3nexu
JII0OCMBA MA MINCHAPOOHO20 NPABONOPAOKY, BUUHEHUX V 38 S3K)Y 3 IX CLYyHCO080I0
Oistonicmro.  Ha niocmasi  uuszku  kpumepiie  npogedeno  Kiacugikayiio
KPDUMIHAIbHUX —~ NPABONOPYULEHb,  NOB SA3AHUX 3 NOCAAHHAMU — NPOMU
siticbkogocayacoosyie ma npayienuxie JIICY. Busznaueno wnopmu 3aecanvhoi
yacmunu KK Ykpainu, cnpsamosani na nioguwyents 3axucmy iticbKOBOCAYHCO08YIE
ma NpayiHUKi8 NPABOOXOPOHHUX Op2aHi8. ApeymeHmosano 30008 sA3aHH:A
depaicasu 3abe3neuumu HAledXHCH) NPAosy peciamMeHmayito cyxicb08oi disibHoCmi
ma 8UCOKUIL pigeHb Ni020MOBKU NPABOOXOPOHYIE.

Knwuoei  cnoea:  KpuMmiHAIbHO-Npasosuu  3aXucm,  KPUMIHAIbHA
8I0N0GIOANbHICb, KPUMIHATIbHE NPABONOPpYUWeHHs, nomepninul, /lepocasna
NPUKOPOOHHA Cydicoba Ykpainu.
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IlocranoBka npo6Jiemu. BukoHanHst GyHKIINA JEp>KaBH, sIKI MOKJIAJA0ThCS
Ha OKpeMi Jep)KaBHI OpraHd, IOB’s3aHE 13 MIJIBHINCHOI HEOE3MEeKOI I iX
NpaliBHUKIB. BUIbIIOI0 MIpOI0 1€ CTOCYEThCS THUX OpraHiB, fKI BHKOHYIOTb
KOHTPOJILHO-HATJISIOBl,  OOOpPOHHI  (YHKINi, 3MIMCHIOIOTh  KPUMIHAJIBHY
npolecyaabHy AISUIBHICTG (Y TOMY 4YHCIHI, ¥ ONEepaTUBHO-pO3LIyKOBi Aii). o
OCTaHHIX HaJeXWUTh JlepkaBHa MPUKOpIOHHA Ciyx0a VYkpainu (mam -—
HIIC Ykpainu). INoxnamanas na JIIC Ykpainu (yHKIIH OXOpOHH JEp>KaHOro
KOPJIOHY, 31HCHEHHSI MPUKOPJOHHOTO KOHTPOJIIO, PO3BIAYBaIbHOI Ta OTIEpaTHBHO-
PO3LIYKOBOI JISTIBHOCTI, y4acTl Yy MPOTHAIl OKPEMHUM BHIaM KPUMIHAIBHOI
JNeMHKBEHTHOCTI  3yMOBIIOE MOTPedy B KPHMiHANBHO-IIPABOBOMY —3aXHCTi
BilficbKOBOCITYk00BI11B Ta npaiiBHUKIB JIICY Big MOXIMBUX MOCSITaHb, BUNHEHHUX
y 3B 53Ky 3 iX CIIY’KOOBOIO MISUTBHICTIO, OCKUIBKH Mij 9ac CIy>kKO00BOi JisIILHOCTI
BilicbKOBOCITYk00BILIB Ta mnpauiBHUKIB JIIICY BuHUKAIOTH peanbHl 3arpo3u ix
KUTTIO Ta 370pOB’I0, IO BeA€ JO 3HIKEHHS pIBHI (PYHKIIOHAIBHOI
CHPOMO’KHOCTI TPAaBOOXOPOHHOTO OPTaHy.

Oco0MBO aKkTyali3yBaJIUCh 11 3arpo3u Iij 4dac BiiiHU. Tak, ynpomoBxk
2022 poxky Oyno nopyuieHo 475 KpuMiHaJIbHUX MPOBAKEHb 32 BUMHEHHSI TIOTPO3H
ab0 HacwiIbCTBA IIOAO INpalliBHMKA MPaBOOXOpOoHHOro opra”y (ct.345 KK
VYkpainn) (y 2021 poui — 819); 19 — 3a ymucHe 3uuuienHs maitHa (ct. 347 KK
VYkpainn) (y 2021 — 14); 38 — nmocsiraHHs Ha KUTTS MPaI[IBHUKA TPABOOXOPOHHOTO
Oprany, 4ieHa TPOMaJCbKOro (OPMYBaHHS 3 OXOPOHU TPOMAACHKOTO MOPSAIKY i
JIep’KaBHOTO KOpJOoHY abo BikicbkoBoCHyk00BIIs (cT. 348 KK Vkpainn) (y 2021 —
26); 53 — 3axoIieHHs1 MpeACTaBHUKA BJIagu a0o0 MIpalliBHUKA MPaBOOXOPOHHOTO
oprany sk 3apydnuka (ct.349 KK Vkpainn)® (y 2021 — 0°). OnHak HaBejeHa

CTAaTUCTHKA HEMOBHA 3 OISy HA 3HAYHUN DPIBEHb JIATGHTHOCTI KPUMIHAJIBHUX

" 3akon Vpainu «[Ipo JlepKaBHy NPUKOPIOHHY ciykOy Ykpainm» Bix 3 xsitHs 2003 poky Ne 661-IV.
ct. 2. URL: http://surl.li/vabv.

> €auHuMil 3BiT NMPO KpUMiHATbHI NPAaBONOpYIICHHS 3a ciueHb-rpymeHs 2022 poky / Crartucrtuka /
HistmeHicTs / Odic reHepanpHOTO Mpokypopa: Bed-caidT. URL: http://surl.li/bnzkm.

> €quHnit 3BiT NMPO KpHMiHATBHI MpaBOMOpYIIEHHS 3a ciueHb-rpymens 2021 pokxy / Cratuctika /
HistmpHicTs / Odic reHepanpHOTO Mpokypopa: Bed-caiiT. URL: http://surl.li/bnzkm.
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NPABONOPYIIEHb 1Or0 BHAy'. OXOPOHI MPABOMOPSAKY HEPIAKO CTAIOTh
00’€KTOM MOCATaHb 3arapOHMKIB K MPEJCTABHUKN YKpPaiHChKOI JepkaBu. Tak, 3a
iH(popmartriero XepCcoHChbKO1 001acHOi MpoKypaTyp, 3 24 motoro mo 31 >KOBTHS
2022 poky BIUCHKOBUMH (OpMYBaHHSMH 1 OKYINALIMHOK aJAMIHICTPAIEIO
pociiicekoi deaeparrii Oyno BukpaaeHno 613 mroaeit 3 XepcoHChKOi 00J1acTi, 3 HUX
43 npaBooxopoHs . HeomHOpa3oBo oTpuMyeMo iH(pOpMAIIi0 PO KaTyBaHHS Ta
BOMBCTBA MPABOOXOPOHI[IB HA TUMYACOBO OKYMOBAHUX TEPUTOPISIX Ta MiJ 4ac ix
nepeGyBaHHa B mojoHi’. Yepes me KpUMiHATbHO-PABOBHIl 3aXHCT OCOGOBOIO
ckaagy AIICY naGyBae 0ocoOIMBOTO 3HAYCHHS.

Ananmiz nonoxenb KK Vikpainu pgae migcTtaBu  CTBEpIKYBaTH, IO
3aKOHOJABELb  Iepe0aunB  KPUMIHAIBHO-NPABOBY OXOPOHY  Mpo¢eciiHOl
JISTTBHOCT1 TIPUKOPIOHHUKIB, OJTHAK 11 3acau MarOTh MEBHI OCOOJIMBOCTI 3 OTJISIAY
Ha npaBoBuii craryc nepconany JAIICY sk mpaliBHUKIB MPaBOOXOPOHHOI'O OpPrany
Ta SK BIMCHKOBOCIYXOOBIIIB, 110 HEOOXIJIHO BpaxoByBaTU NpH KBamidikarii
BIJIMOBITHUX KPUMIHAJIBHUX TpaBonopyiieHb. OKpiM TOTO, 3aJUIIAIOTECS OKPEMI
NporajlMHM B 3aKOHOAABCTBI MO0  KPUMIHAJIBHO-TIPABOBOI  OXOPOHHU
MIPaBOOXOPOHHOI MISIIBHOCTI B IJIOMY, IO BIUIMBAE 1 HA CTYIIHb KPUMIHAJIBHO-
mpaBoBoOro 3axucrty nepconany JAIICY.

AHaJNi3 OCTaHHIX AociailxkeHb i myOaikamii. [luTaHHs KpuUMIiHaIBHO-
npaBoBoro 3axucty mnepconany JIICY BuBdamoch B MeXax JOCHIIXKEHb
KPUMIHAJIbHUX TIPABOTIOPYIICHb MPOTH aBTOPHUTETY OpPraHiB Jep>KaBHOI BJIaJH B

[IJIOMY Ta aBTOPUTETY MPABOOXOPOHHHUX OpraHiB, 30KpemMa. BaxiuBumu y it

* Benenok B. T1. KpuMiHanbHO-PaBoBa Ta KPUMIiHOJOTiYHA XapaKTEPHCTHKA MOTPO3H a00 HACHIHCTBA
I0JT0 TIpaIliBHUKA MTPABOOXOPOHHOTO OPTaHy: AWC. ... KaHM. ropua. Hayk: 12.00.08 / Ham. akan. BHyTp. cripaB. KuiB,
2021. C. 28. URL.: http://surl.li/erkbo.

5 CrienianbHa J0TOBiAb YTIOBHOBaxkeHOTo BepxoBHOi Pamn Ykpainu 3 mpaB JIOJWHU TIOJO0 JTOAEP KaHHS
npaB oci0, SKi mocTpakJaau BHACHiZOK 30poiiHoi arpecii Pociiicekoi ®enepanii mpotn Ykpainu 3a nepiox
24 motoro — 31 >xoBTHst 2022 poky / lllopiyni Ta crenianbHi Jonosiai / YnoBHoBaxeHui BepxoBHoi Pagu Ykpainn
3 mpaB JroauHu: BeO-caitt. C. 58 URL: http://surl.li/ejyer.

%3asea: OOH moBizOMJIsE TPO MOUIMPEHi BHMIAIKM HACHIHCTBA Ta KATYBaHb BifiCBKOBOIOJOHEHHX
YIIPOAOBIK OUIBII HiXK BOCBMHU MICSILIB pocificbkoro 30poifHOro Hanaay Ha YKpaiHH Ta 3aroCTpeHHsI 00HOBUX il /
OOH Vkpaina: Be6-caiit. URL: http://surl.li/erkbk; SImenscpka X. }O. 3mounHn kaTyBaHHS Mif 9ac 30poifHOTO
KOH)IIKTY pocii mpotn YKpaiHu: Mi>KHAPOTHHWH T'yMaHITapHUHA acrekT / YKpalHcbKa |'enbCiHCBhKa CIisika 3 IpaB
moauau. URL: http://surl.li/erkbe.
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chepi € Haykosi mpaui I'ycaposa C. M., Jasumosuu L I, Kysnerosa B.B.,
MuxkuTioka M. A., Ocamuoro B. 1.8, Cuitruioki M. B.’, Tutapenka O. O. Ta iH., 5Kl
3aKJIaJaloTh  MIABAIMHU  PO3YMIHHS  KPUMIHAJIBHO-TIPABOBOI  OXOPOHHU
MIPABOOXOPOHHOT JisIbHOCTI. JlocmimkeHHs1 3apyO01’)KHOTO JIOCBIY KpHMIHAJIBbHO-
IPaBOBOI OXOPOHM TPaB MPAIIBHHUKIB MPAaBOOXOPOHHHUX OPraHiB 31HCHIOBAIH
Benenok B. I1."°, Typenxo JI. 10., Mupomnnuenko A. K. Koucrpykmii cknaznis
OKpPEeMHUX KpPUMIHAJIIbHUX MNPAaBOMOPYIIEHb MPOTHU MpPAaIiBHUKIB MPABOOXOPOHHUX
opraHiB mocmimkysamu Boiiko A. B., 3amsosal. M.", Bnagumupenko C. B.,
['opbynos B. A., [zam I. M., Komapaunpekuit M. M., Konpaparos B. T'.,
Kpubst’es O. O., Yaiika B. O., Uy0 I. M. Ta in.

BonHouac 3anuimaroTbesi MamoAO0CIPKEHUMH TTUTaHHS J1i HOPM 3arajibHOl
gyactuan KK Vkpainm y miif cdepi. OkpiM TOro cremiaibHUX HAyKOBUX
JOCIIIKEHD KpUMIHAJIBHO-TIPABOBOTO 3aXUCTYy MIPUKOPIOHHUKIB BIJI
MPOTUIIPABHUX TOCITaHb JI0CI HE MPOBOAMIIOCK.

3 oriAay Ha CKazaHe, METOK CTATTi € JOCIHIKEHHS MPaBOBUX II1JICTaB
KPUMIHAJIBHO-TIPABOBOTO 3aXUCTy BIMCHKOBOCITYX00BLIB Ta mnpauiBHukiB JIICY
BiJl MPOTUIIPABHUX TOCSITaHb, BANHEHUX Y 3B’A3KY 3 iX CIY>KOOBOIO JISUTbHICTIO Ta
0COOJIMBOCTEM MPABO3aCTOCOBHOI AISUIBHOCTI y 1iH cdepi.

Buxian ocHoBHoro marepiany. Xoua 3aKOHOJaBCTBO HE MICTUTh MOHSITTS
«KpPUMIHATBHO-TIPABOBUN 3aXHUCT», OJHAK y HAYKOBIW JIiTepaTypl BOHO IIHPOKO

12 . . . o
BUKOPHUCTOBYETBHCA JJIA O3HAYCHHA yCiX ACIICKTI1B KPpUMIHAJIbHO1

" Kysnenos B. B. KpuMiHanbsHO-TIpaBoBa 0XOPOHA aBTOPHTETY YIIPABIIiHHSA AeP/KABHOI OXOPOHH YKpaiHK:
JI0 TOCTAaHOBKM TMHTaHHA. BicHuk  Kpuminanvnoco  cyoouuncmea, 2019. Ned4. C.79-88. URL:
https://vkslaw. knu.ua/images/verstka/4 2019 KUZNETSOV.pdf.

¥ Ocagunii B. 1. KpuMiHambHO-NPaBOBHIA 3aXHCT TPABOOXOPOHHOI IisIbHOCTI: MOHOrpadis. Kuis: Arika,
2004. 336 c.

? Cuitrnoki M. M. KpuMinaapHO-TTpaBOBHIA 3aXHUCT OXOPOHHOI JiSUTBHOCTI B YKpaiHi: MOHOTpadis. XapKiB:
ITanos, 2019. 614 c.

' Benenox B. 1. KpumiHanbHO-paBoBa Ta KPUMiHOJOIiYHA XapaKTEPUCTHKA IOIPO3M a00 HACHIHCTBA
1110/10 MpaIliBHUKA IPABOOXOPOHHOTO OpPraHy: AucC. ... KaHA. fopua. Hayk: 12.00.08 / Ham. akan. BHyTp. cripaB. Kuis,
2021. 353 c. URL: http://surl.li/erkbo.

" Bangmosa . M. KpuminanpHa BiANOBINAIBHICTE 32 BTPYYaHHS B JiSUIBHICTH IpalliBHUKA
MIPaBOOXOPOHHOT'O OPraHy: Juc. ... Kaux. ropua. Hayk: 12.00.08. Jouenpsk, 2006. 186 c.

' Cuitnmoxi M. M. KpuMiHambHO-IPaBOBHi 3aXHCT OXOPOHHOI ismbHOCTI B VYkpaimi: MoHorpadis.
Xapkis: Ilanos, 2019. 614 c.; baanypxka 1. O. KpuminansHO-TIpaBOBHI 3aXUCT TUTHHCTBA B YKpaiHi: aBTOped. AuC.
... I-pa ropua. Hayk: 12.00.08 / Xapk. Hall. yH-T BHYTp. cripaB. Xapkis, 2016. 33 c.
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BIIMOBIAAIBHOCTI 32 KpUMIiHAJIBHI ITPaBOMOPYIIESHHS B I1IJIOMY Ta y TIeBHIN cdepi.
Boanouac y neskux mpaisix KpUMIHAJIBHO-TIPABOBUM 3aXHUCT HE OOMEXKYETHCS
JI€I0 3aKOHOJABCTBA MPO KPUMIHAIBbHY BIAMOBIAANbHICTh. [lil HUM pPO3yMiIOTH
Tako)X HOPMHU MaTepiaIbHOTO 1 TPOILECYabHOIO TMpaBa, KOHBEHIIIHHI
3000B’sI3aHHSA ~Ta MDKHApPOJHI CTaHJAPTH, METOMOJIOTIYHI  MIIXOAd 10
PO3CITiLyBaHHs Ta PO3TISLY CIIPaB y CYIi .

Bunaetbes, mo Apyruil miaxij OXOIUTIOE MUTAHHS, SIKI BUXOJATH 32 MEXI1
MOHATTS «KPUMIHATBHO-TIPABOBUN 3axXWCT». BOHM € TpeaMeToM «IIpaBOBOTO
3aXMCTy BiJl KPUMIHAJIBHUX MPABONOPYIIECHB». TOMY, CXUJISIOYUCH JI0 TEPIIOTO
NIOX0Qy, YTOYHUMO HEOOXIJHICTh JOMOBHUTH MOr0 ypaxyBaHHSM CYJIOBOI
MPAKTUKU. TakuM YUHOM, MOKEMO BU3HAUUTH KPHUMIiHAJIbHO-TIPABOBHU 3aXMCT
NPUKOPAOHHUKIB K HOPMATHUBHO 3aKpIIUICHE 3000B’sI3aHHS JIEP>KaBU 3aXUCTUTH
npaBa BIHCBKOBOCIYkO00BLIB Ta mnpauiBHuKiB JIICY Big KpuMiHaIbHO-
MPOTUIIPABHUX MOCATaHb. BOHO IPYHTYETHCS HA CYKYIMTHOCTI HOPM 3aKOHO/IaBCTBA
PO KpUMIHAJIbHY BIJIMOBIIAJBHICTh, IO BH3HAYAIOTh KPHUMIHAJIBHO-IIPABOBI
3aX0JM Ta MiJICTaBU iX 3aCTOCYBaHHS 3a MOCSATAaHHS Ha BIMCHKOBOCIY>KOOBIIIB Ta
npariBaukiB  JIICY. Peanizyerbcsi 1€ JepkaBHE 3000B’si3aHHS Yy CYIOBIH
npaktuui  €CIUI, Koncturyuiiinoro Cyay VYkpaiHu, Ta CyaiB 3arajlbHOl
FOPUCIUKIITII.

3a3HauMMoO, IO 3aKOHOJABCTBO TPO KPHUMIHAJIBHY BIiJIMOBIAIBHICTh
3a0e3reuye OXOpPOHY TpaB 1 CBOOOJ KOXXHOTO BIMCBKOBOCIYXOOBIS YU
npariBauka JIICY, sk 1 Oyab-skoi mogunu 1 rpomaasuauHa (ct. 1 KK Ykpainn).
OpHak, OKpiM 3araibHUX HOpPM, 3akpimieHux B OcobnuBiii yactuHi KK Ykpainu,
30okpema, y Poszmimax II, VI Ta iH., mepeabadyeHo ¥ TmeBHI OCOOJIMBOCTI
KpUMIHAJIBHOI BIAMOBIJAIBLHOCTI 3a TOCSTaHHS Ha TMPEJCTaBHUKIB OpraHiB
JIEp>KaBHOI BJIAJIM Ta X OMU3BKUX POAMYIB, BAMHEHUX Y 3B’A3KY 3 iX CIY>KOOBOIO

JISUTBHICTIO.

13 KpuminansHO-npaBoBHii 3axuct npodeciiinoi AismpHOCT KypHamicTi. BapiatneHa yacTiHa m0OCiGHIKA
st cyanis. 126 c. URL: https://rm.coe.int/manual-interagency-journalists-11-10-prnt/1680a42032.
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JlociKyr0un MUTAaHHST KPUMIHAJIBHO-TIPABOBOI0 3aXUCTY MPUKOPIOHHUKIB,
CITiJI KOHKPETU3yBaTU Ty KaTeropito ociO, Ha Ky BiH IMOIIUPIOEThCS. MoBa ize
mpo 3axuct ocoboBoro ckiamy JAIICY, no skoro BXoasTh BIHCHKOBOCITYXOOBIII Ta
npatiBauku AIICY (u. 1 ct. 14 3akony Ykpainu «IIpo [lep:kaBHy NpuUKOpPIOHHY
cyx0y Ykpaiauy). 3aranpnaa uncenbHicTh JIIICY ctanoButs 60 000 ocid, y Tomy
gucai 52 000 BiiicekoBocyx)00BIIB Ta 8 000 mpamiBHUKIB (CT. 6 3a3HaYE€HOTO
3akony)'*.

Opnak, sk 3Beprae yBary B. B.IlonoBnikoB, B m. 11 IlomoxenHs mpo
AnMiHicTpanio  JlepkaBHOT NPUKOPAOHHOT Ciy>kOu  YKpaiHu 3rajayroThes
BIMCHKOBOCITYKOOBII1, Jep:kaBH1 ciy>k00BL1 Ta npauiBHuku anapaty AAIICY Ta
opranis JIIICY". Takuii migxix He y3roKyeThcs i3 6a30BHM 3aKOHOM, OJHAK
BUJIAETHCA, 10 ykianadl [1ookeHHST BHOKpPEMWIHM JEp)KaBHUX CIY>KOOBIIIB SK
pizHoBu 1 nparniBaukiB AIICY.

VY KpuUMiHAJIBHO-IIPABOBOMY aCMEKTI CTATyC BIMCHKOBOCIIYKOOBIISI O3HAYAE,
10 TIPUKOPAOHHUK-BIHCHKOBOCITYKO0OBEIL MOXKE OYTH SIK CyO’€KTOM BIHCHKOBHUX
kpuMiHasibHUX TipaBonopyueHb (Pozaun XIX KK Vkpainu), Tak 1 cnemiaibHUM
MOTEPIUIUM B OKpeMux i3 HuX. OKpiM TOro, BIAMOBIAHO 10 4. 1 cT. 6 3akoHy
Vkpainu «lIpo [epkaBHy TpUKOPAOHHY cnyx0y VYkpainw», HIICY €
MIPaBOOXOPOHHUM OPTaHOM CIICIIAIBHOTO TTPU3HAYEHHS. TOMY BUHUKA€E IMUTAHHS:
g Becb ocoboBmil ckian JIICY (i BilicbKOBOCIYKOOBIIB, 1 HUBUIBHUX 0OCI0 —
MpaliBHUKIB), MOXKHA BU3HABATU «IpalliIBHUKAMU MPABOOXOPOHHOTO OpraHy», Ha
SKUX PO3MOBCIOIKY€ETHCS KPUMIHAIBHO-TIPABOBUH 3aXHCT, TiependadeHuit ct. 342,
343, 345, 347, 348, 349 KK Vkpainu? IlomiOHy cuTyamiio AOCHIIKYE
Kysnenos B. B. 1010 ocoboBoro ckiany YHOpaBiaiHHS JE€pKABHOI OXOpPOHU
VYkpaiau (YO Ykpaian). [Ipu oMy HayKoBeIb 3a3Havae, 1o 10 KPUMIHAIBHO-

MPaBOBOi KaTeropii «IpaiiBHUK MPABOOXOPOHHOTO OpPraHy» CliJl BIJTHOCHUTHU

" 3akon Vkpainu «IIpo [epxaBHy HPUKOPIOHHY cIyx0y Ykpainmy» Bix 3 kBiras 2003 poky Ne 661-IV.
Cr. 6. URL: http://surl.li/vabv.

'’ ITonoenikos B. B. AIMIHICTPaTUBHO-TIPABOBI 3acaj ympaBiiHHA y cdepi OXOpOHM Ta 3aXUCTy
JIEpP’)KaBHOTO KOPAOHY YKpaiHW: AuC. ... A-pa opui. Hayk: 12.00.07 / Ham. akaza. aepk. mpuK. CIy>KO0M YKpaiHu im.
b. Xmenpaunpkoro. XmenpHuibkuii, 2022. C. 266.
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BilicbkoBOoCTYk00BI1IB Y IO Ykpainu. Onnak npamiBHukiB YO — nuie mig gac
3IMCHEHHS JIepKaBHOT 0X0p0HH16.

3BepHEMO yBary, o 1. 5 nocraHoBu Ilnenymy BepxoBHoro Cyay Ykpainu
BiJl 26 yepBHS 1992 poky Ne 8 BU3HAU€HO, 10 MOTEPIUIMMHU Y CIIpaBax Mpo IMEBHI
37I0YUHU MOXKYTh OyTH, OKpIM BiICBKOBOCTYXOOBIIIB, WIEHIB TPOMAJCHKHUX
dbopMyBaHb, TpaIliBHUKKH  TPABOOXOPOHHUX  OpraHiB, sKi  3IIHCHIOIOTh
MIPaBO3aCTOCOBHI 200 MPaBOOXOPOHHI (PYHKIIII, B TOMY YHCIII TIpaIliBHUKK OPTaHiB
OXOPOHH JICPKABHOTO KOPJIOHY .

Boaunouac y 3akoni Ykpainu «IIpo aep>kaBHMI 3aXHCT MPaIiBHUKIB CYY 1
MPaBOOXOPOHHUX opraHiB»18 BKa3aHO, 110 3aXUCTY, BIJAMOBIIHO JO IIbOTO 3aKOHY,
MpaIiBHUK OpraHy OXOPOHH JEPKABHOTO KOPAOHY MOXKE MIJIATAaTH JIMIIE B
OKpeMHX BHUMNAJKax. 30KpemMa, SKII0 BiH Oepe Oe3mocepe/HI0 y4acTh y HU3II
3ax0/iB, 3a3HaueHUX y M. 1 4.1 cr.2 pgaHoro 3akoHy. Tak, NMPUKOPAOHHHKHU
MOKYTbh OyTH 3aJlisIH1 y pO3TJISil CIIpaB y CyAaX, KpUMIHAIBHOMY MPOBAHKEHHI Ta
MIPOBA/KEHHI Yy CIIpaBax Mpo aJAMIHICTPaTUBHI MpaBONOpyIIeHHs (. «o» m. 1 4. 1
CT. 2); ONEepaTUBHO-PO3IIYKOBIM Ta pO3BITyBaldbHIN AiSUIBHOCTI (M. «B» 1. 1 4. 1
CT. 2); BUKOHaHHI OOWOBUX (CHeIlaJbHUX) omeparniid, mnokiageHux Ha Cum
cnemianbHux omnepauiid 3CY; KOHTPOJ1 3a NEPEMILICHHIM JIOJEH, TPAaHCIOPTHUX
3ac001B, TOBapiB Ta IHIIMX NPEIMETIB UM PEYOBHH 4Yepe3 AEP>KaBHUI 1 MUTHHIMA
KOpJoH YKpainu (mir. «e» 1. 1 4. 1 cT. 2)19. Crnij BpaxoByBaTH, 110 BHUIIC3ragaHU
3aKOH CIPSIMOBAaHWN Ha HEAOIMYIICHHS IOCSATaHb HA JKUTTS, 370POB’S, XKHUTIO i
MaiHO TpAaIliBHUKIB MPAaBOOXOPOHHUX OPraHiB Ta iX OJM3bKUX POJUYIB, OJHAK B
cnenudiyHui crocid — NUIIXOM BCTAHOBJICHHSI CUCTEMU OCOOJIMBHUX 3aXOJIiB

JIepKaBHOTO 3aXUCTy (0ocoOUCTa OXOPOHA, BUaada 30poi Tomio (cT. 5). Sk 3a3Haqae

16 Kysrenos B. B. KpuminansHo-TIpaBoBa 0XOpOHA aBTOPUTETY Y IIPABIIIHHS JePKABHOI OXOPOHU Y KpaiHH:
JI0 TIOCTAaHOBKM TNHWTaHHA.  Bicnux  kpuminarvnoco  cyoouyuncmsa, 2019. Ne 4. C.83. URL:
https://vkslaw.knu.ua/images/verstka/4 2019 KUZNETSOV .pdf.

" IMocranosa Ilnenymy BepxoBHoro cyny Ykpaiuu Bix 26 uepsrs 1992 poky Ne 8 «IIpo 3acTocyBaHHs
CyZaMH 3aKOHO/IaBCTBA, IO Tepedaydae BiIIOBIIAJIbHICTh 3a MOCSATAHHS Ha )KUTTS, 3710pOB’s, T1/IHICTh Ta BIACHICTb
CYJIiB 1 paIiBHUKIB paBooXopoHHKX opraHiBy. URL: https://zakon.rada.gov.ua/laws/show/v0008700-92#Text.

' 3akon Vipainu «IIpo Jep:KaBHHUIl 3aXHCT NPALiBHUKIB CY/y i IPAaBOOXOPOHHHMX OpraHiBy Bix 23 rpyaHs
1993 poky. Ct. 2. URL: https://zakon.rada.gov.ua/laws/show/3781-12#Text.

" 3akon Vipaiuu «IIpo aep:KaBHHIT 3aXHUCT MPALIBHUKIB Cy/Iy i IPABOOXOPOHHHX OPTaHiBy Bix 23 rpymHs
1993 poky. URL: https://zakon.rada.gov.ua/laws/show/3781-12#Text.
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Tparntok P. P., 1ieii 3akoH Ma€e BY3bKY LIJIBOBY CHPSIMOBAHICTh, HOTO IMOJIOKEHHS
MOTPIOHO TIIYMAayWTH 1 3aCTOCOBYBATH JIMIIIE BIAMOBIIHO JO HOro IMpeaMeTHOl
chepu™.

Ie minTBepkyeThes 1 Pimennsm Koncruryiiiinoro cyny Ykpainu y cripasi
3a KOHCTUTYLIWHUM 3BepHEHHsIM rpoMaisHuHa Kyspmenka Bitamist bopucosuua
o0 oQimiiHOrO TiayMaueHHs mojoxkeHHs 4.3 cT. 364 KK Vkpainu (cmpasa
1I0JI0 3aCTOCYBaHHS KBadi(iKylO4uOi O3HAKH «IIPALIBHUK [PABOOXOPOHHOTO
Oprany» 110 MpalliBHUKa JIep>KaBHOI BUKOHABYOi ciry>k0m) Big 18 kBitHA 2012 poky
Ne 10-pr/2012*', B sikOMy 3a3HAYEHO, IO, OCKIILKM B 3aKOHI MPO KPHUMiHAIBHY
BIIMOBIJAIBHICTD BIACYTHI MOCWJIAHHS HA BIAMOBIAHI MOJIOKEHHS 1HIIUX 3aKOHIB,
1€ YHEMOKIIMBITIOE 3aCTOCYBAaHHS MOJI0XKEHD 1HIINX 3aKOHO/IaBUMX aKTiB, 30KpeMa
1 3akony Ykpainu «IIpo nepkaBHUM 3aXHCT MPALIBHUKIB CYAY 1 MPABOOXOPOHHUX
OpraHiB», JJIsl BCTAHOBJICHHS TIOHATTS «IIPAI[iBHUK MPABOOXOPOHHOTO OPTaHy».

Otxe, HopMmu 3akoHy Ykpainu «IIpo nepxaBHUN 3aXUCT MPaIIBHUKIB CYIY
1 TMPaBOOXOPOHHUX OPraHiB» HE € YHIBEPCAIbHUMHU B TMUTAHHAX 3aXHUCTY
MpaliBHUKIB MPaBOOXOPOHHUX opraHiB. O0’€KT 3aXUCTy BU3HAYECHO I[UM 3aKOHOM
JIOCUTh BY3bKO — INPAI[iBHUK OPraHy OXOPOHU JEP>KaHOTO KOPJOHY y pasl, SIKIIO
BIH Oepe Oe3mocepedHI0 y4acTh y HHU3LI 3aXO[iB, 3a3HayeHux y 1.1 4.1 cT.2
JAHOTO 3aKOHY. 3 OISy Ha 1€, «3BYXKEHE» TOHATTS  «IpaliBHUK
IPAaBOOXOPOHHOTO OpraHy», sK€ 3acTOCOBYeThbCsl B 3akoHl Ykpainu «lIpo
JIep>KaBHUM 3aXUCT MPALIBHUKIB CYJy 1 TPAaBOOXOPOHHUX OpPraHiB», HE MOXKe OyTH
3aCTOCOBaHE TMpU JOCIHKEHHI KPUMIHAJIBHO-TIPABOBUX ACIHEKTIB  3aXHUCTY
B1ICbKOBOCITYk00BIIiB Ta npauiBHuKiB AIICY Bix mpoTUnpaBHUX NOCITaHb.

BpaxoByroun BuIlEBKa3aHe, 3a3HAYMMO, OJHAK, IO CT. 2 3aKOHY YKpaiHu
«IIpo nepkaBHUIM 3aXWUCT TMPAIIBHUKIB Cydy 1 TPaBOOXOPOHHUX OPraHiBy»

noTpedye nmeperisay, OCKUIbKH 1010 MPUKOPJOHHHUKIB BOHA HE BPAXOBYE YChOTO

% Tparniok P. P. Jlesiki mpo6iemMy BH3HAYEHHS NMOHATTA NPABOOXOPOHHMX OPraHiB 3a 3aKOHOIABCTBOM
VYkpainu. Zenodo. 2020. C. 184—188. URL: https://zenodo.org/record/4433090#.Y8qAZUHP2Uk.

' Pimemns KCY  Bix 18  kBitmx 2012  poky  Ne  10-pm/2012.  URL:
https://zakon.rada.gov.ua/laws/show/v010p710-12#Text.

189



BicHuk Aconianii KpUMiHAJIBHOTO IpaBa YKpainu, 2023, Ne 1(19)

3MICTYy ONEpPaTUBHO-CIY)XKOOBOI1 JiSJIBHOCTI, BHUKOHAHHS CIIyKOOBO-00MOBHX
3aBganb Cwmiamu Oe3neku 1 000pOHHW, HEOOXITHOCTI 3aCTOCYBaHHS 3axOJIiB
JIEP’)KaBHOTO 3aXKCTY MO0 TMpaIliBHUKIB IHIMKX opradiB Ta migposautis AIICY,
OKpIM OpraHiB OXOPOHH JIEPKABHOTO KOPAOHY. AJIKe, BIAMOBIIHO /10 CT. 6 3aKOHY
Vkpainu «IIpo /lepkaBHy NpUKOpPAOHHY CHyx)0y YKpaiHW» OpraHaMH OXOpPOHH
JIEP’)KaBHOTO KOPIOHY € MPUKOPAOHHI 3arOHH, OKpPeMi KOHTPOJIbHO-TPOIYCKHI
NyHKTH, aBiamiiiHi yactuau. OkpiM Hux 10 crpykrypu HAIICY Bxomars AITICY,
perioHanbHI yIpaBmiHHSA, Mopchka OXOpOHa, KA CKJIaIa€ThCA 13 3ar0OHIB MOPCHKOT
OXOpOHU Ta po3BigyBasibHuil opran AJIICY.

Takum unHOM, 3 mo3uiiero Kysnernona B. B. BapTo moroauTucek 3 AesSKOIO
3ayBaror. BBakaeMo, 110 MpPaBOBY KaTEropil0 «IPALiBHUK MPABOOXOPOHHOTO
OpraHy» CJiJi PO3TIsgaTH B KOHTEKCTI TMPUHAJIEKHOCTI OCOOM /O TEBHOTO
MPABOOXOPOHHOTO oprany. ToMy OyIb-aKy 0co0y, sika mepedyBa€e y BITHOCHHAX
BIMCBKOBOI cayxOu ab6o B TpymnoBux BigHocuHax 3 JIICY, cmig Bu3HaBaTu
MpaIliBHUKOM IMPABOOXOPOHHOT'O OpraHy.

[Iloao nmuTaHb KPpUMIHAIBHO-IIPABOBOIO 3aXHCTY — BIHCHKOBOCITY>KOO0BIII Ta
npariBaukn  JIICY gk mpalliBHUKM TPaBOOXOPOHHOTO OpraHy MOXYTh
BU3HABATHCH CICIIAIBHUMHU TOTEPIUIMMA Y KPUMIHATBHUX TMPABOMIOPYIICHHSIX
MIPOTH ABTOPUTETY OPTaHiB JEp)KaBHOI BIaJAW JIMIIE B TOMY pa3i, KOJU BOHHU
HaJIJIeH] CITY)KOOBUMH TTOBHOBKCHHSMH 1 TIOCSATaHHS 3IIMCHIOETHCS Y 3B S3KY 3
BUKOHAHHSIM HHUMH CBOIX CIIy’KOOBUX OOOB’s3KiB. 3aJIe)KHO BiJ I[LOTO
BH3HAYAIOTHCS TAKOXK TpaBa mpauiBHuKiB JIICY? Ta MOXIMBICTh BUKOPHCTAHHS
HUMH 3aXOJIB MPUMYCY Ta 3aCTOCYBaHHs (pI3MUHOTO BIUIMBY. B 1HIIMX BUIMagkax
BOHU € MOTEPHUIMMH BiJ 3aralbHOKPUMIHAIBHUX MPABOMOPYIIEHb (HAMPHUKIA/I,
nependauenux ct. 115, 121, 122 KK Ykpainu Ta iH.).

Bb6auaetbcs, 1m0 mocsaranHs Ha ocoOoBui ckman  JHAIICY wmoxknHa

Kiacu(ikyBaT 3a HU3KOIO KputepiiB. Tak, 3a1eXHO BiJl MOTEPIIOTO JOILIBHO

2 3axon Ykpainn «IIpo JlepKaBHy IPHKOPAOHHY C1yx0y Ykpainm» Bix 3 kitHs 2003 poky Ne 661-IV.
Cr. 20. URL: http://surl.li/vabv.
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BHOKPEMUTH KPUMIHAJIbHI MPABOMOPYIICHHS MPOTU CYCHIIBHUX BITHOCUH Y cdepi
HAJEKHOTO0 BHUKOHAHHS CIY>)KOOBUX OOOB’SI3KIB, a TaKOX >KHUTTS, 3J0pOB’S Ta
BJIACHOCTI (0a30BHX TpaB):

- BifickkoBocayx00BMiB JIICY (ct. 342, 343, 345, 347, 348, 349, 365, 368,
404, 405, 406, 426-1, 4. 2 ct. 431, cT1. 432, 435-1, 438 KK Ykpainn);

- BificbkoBocy>k00BI1IB JAIICY Ta ix Omm3bkux poaudiB (ct. 345, 347, 348,
349, 365 KK Ykpainn);

- mpauiBHUKIB (mmBUIbHHX oci0) HAIICY, mo nepelyBaroTh y craryci
mpalliBHUKa PaBOOXOPOHHOTO oprany (cT. 342, 343, 345, 347, 348, 349, 365, 368,
438 KK VYkpainn);

- npauiBHUKIB (uBUIBHUX oci0) HIICY, mo nepedyBaroTh y craryci
mpalfiBHUKa IPAaBOOXOPOHHOTO OpraHy Ta iXx 0iam3bkux poaudiB (cT. 345, 347, 348,
349, 365, 368, 438 KK Vkpaiun).

HNomamo, mo nociigauku (benenok B.I1., 2021; Bbopouk A. B., 2022;
Ocamunii B. 1., 2004) nopyiuryioTe mpoOieMd OXOPOHH KHUTTS Ta 3JI0pPOB’S HE
auiie OMU3bKUX POJIMYIB, @ M IHIIKUX 0Ci0, 3 SKUMU MPALIBHUK MIPABOOXOPOHHOTO
opraHy IOB’S3aHHil OYYTTSM CHMIIATII, APYXOH, CIUIBHICTIO ieH, iHTepecis™ —
0ci0, J0Ji SKUX JUIsl MOTEPIUIOTO Ma€ BaXJIUBE sHaueHHs . Y 3B’SI3KY 3 1IUM
MOTOJKYEMOCH 3 MPOTNO3UIIISIMA HAYKOBIIIB BU3HABATH CHEIIaIbHUM MOTEPHIIUM
y KpHUMIHAJIBHUX TMPaBONOPYIICHHSIX, mepenbadeHux cr. 345, 347, 348 KK
VYkpaiHy, OKpiM MpalliBHUKA MPaBOOXOPOHHOTO OpraHy, Moro OJM3bKYy 0cCO0O0y.
[TonsiTTs «Onm3bka oco0a» [JIsi KPUMIHAJIBHOTO 3aKOHY HE € HOBHM. BoOHO
sragyerbes y cT. 206, 280 KK Ykpainu, ogHak po3’sCHEHb 1010 MOT0 PO3YMIHHS
Hemae. Ha Hamy nyMKy, MOUUIBHO BHMKJIACTH Yy TPUMITHI A0 CT. 345 TOHSTTA

«Omu3pka ocoba» gK «ocoba, 1HTEpPeCH SKOi MaloTh BaXKIMBE 3HAYCHHS IS

* UYepneii B. B., Bosuiok A A. IIpoext HoBoro KpumiHanseOro kojekcy YkpaiHu: okpeMmi Ipomo3uiii
I0JI0 YJIOCKOHANICHHS. Pepopmyeanns KpumiHaibHO20 3aKOHOOABCMBA KPi3b NPUSMY ICMOPUYHO20 HAOOAHHA:
Marepialy MIXKBIIOM. HayK.-lIpakT. kpyrioro croiy (Kuis, 18 6epesns 2021 poky). Kuis: Hau. akan. BHyTp. cripas,
2021. C. 7-13.

* Boposuk A. B. Bim3bki pojmdi K MOTEpIi Bil KpUMIHATEHAX TIPABOIIOPYIICHS TPOTH NPEICTABHUKIB
BIIQJIM: aKTyaJbHI TPOOJIEMU KPUMiHAIBLHO-TIPABOBOI XapakTepUCTUKH. FOpuouunuil HAyKo8ull enekmpoHHUL
arcypran. 2022. Ne 5. C. 461-466. URL: http://www.lsej.org.ua/5 2022/110.pdf.
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npaiiBHUKa MPABOOXOPOHHOI'O OpraHy» 13 3aCTOCYBAHHSM IIbOTO MOHSTTS Y
cT. 347 Ta 348 KK VYkpainu.

Oxpim Toro, benenok B. [I. mnpomonye BimHOCHTH [0 CHEIIaIbHUX
OTEPIILINX TAKOX CIIIBPOGITHUKIB IPABOOXOPOHHMX OpraHiB iHmuX aepxkas>. Lle
O0COONIMBO aKTyalbHO 3 OTJSAy Ha 3000B’s3aHHS YKpaiHU 371HCHIOBATH
MDKHApPOJIHE CITIBPOOITHHUIITBO 3 MPABOOXOPOHHHUMH OpraHaMH IHIIUX Jep)kKaB y
OpOTHAIT  TpaHCHAIIOHAIBHIA  OpraHizoBaHii 3MOYMHHOCTIZ.  Ane  cmif
BpPaxOBYBAaTH MPAKTUKY CITUTBHUX 3aXO/lIB HE JIUIIE 3 MPEICTAaBHUKAMH 1HO3EMHHUX
IepKaB, ale i MDKHAPOXHHX opraizamiii’ . 3okpema, JIICY HaifGiIbII aKTHBHO
CHIBOpaIloe y Ml cdepi 3 NPUKOPAOHHUMHU BigomMcTBamu jepxkaB €C Ta
areHcTBOM Frontex, y sKOMy CTBOPEHO MOCTIMHUN KOPIYC 3 METOI0 3a0e3MeUeHHs
HanexxHoro ¢yHkuionyBanHs [llenrencekoi 300U €Bponu. [Ipore mnsa gepxkas €C
HE TIPUTAMaHHI CTPYKTYpH €IWHOTO THITY i1 BUKOHAHHS IPABOOXOPOHHUX
bynkuii. Humu MoxxyTh OyTH THpaIiBHUKH SIK TOJIIEHCHKUX CTPYKTYp, TakK 1
BOEHHUX (popMyBaHb. Y 3B’SI3Ky 3 LIUM MPOTIOHYEMO BUKOPHCTOBYBATHU TMOHSTTS
«rmocajoBa ocoba 3 MIATPUMAHHS MPABOIMOPSIAKY», sIKe BXHBaeThbcs B Kogekci
TMOBEIIHKHU [UTs CIIBPOGITHUKIB mpaBooxopoHHuX opranie OOH?®. Takum umnOM,
cnemiagbHuMu notepnimmu y cT. 345, 347, 348 KK VkpaiHu nponoHyemo
BHU3HABATH MPALIBHUKIB MPABOOXOPOHHUX OPraHiB Ta iX ONM3bKUX OCIO, a TaKOX
MocajioBUX 0ci0 3 TMIATPUMAaHHS MPABOMOPSAKY 1HO3EMHHX JepXKaB Ta
MIKHApPOJIHUX OpraHi3aiiii.

3 ommsimy Ha 3HAXOMKEHHS YKpaiHM B CTaHi BIWHU 3 p(d, BUKOHAHHS

NPUKOPIOHHUKAMH 3aXOJIIB 13 3a0e3MeUeHHs] HAlllOHAJbHOI Oe3neKku 1 000pOHH,

* Benenok B. II. KpumiHaabHO-TIpaBOBa Ta KPHUMIHONOTIYHA XapaKTEPUCTHKA IOIPO3M ab0 HACHIHCTBA
I0JI0 MpaIfiBHUKA MIPABOOXOPOHHOTO OpPTaHy: JIHUC. ... KaHi. ropuf. Hayk: 12.00.08 / Ham. akan. BHyTp. cipaB. Kuis,
2021. C. 28. URL.: http://surl.li/erkbo.

% Kompenmis OOH NpoTH TpaHCHAIIOHAILHOI OpPraHi30BaHOI 3JIOYMHHOCTI, NMPHIMHATA PE3ONIONIEI0
I'enepanbHoi acam6uiei Big 15 mucronana 2000 poky. URL: https://zakon.rada.gov.ua/laws/show/995 789#Text.

*’ MoBuan A. B. OCHOBHI HANpsIMH MIXKHAPOIHOTrO CIiBPOGITHHIITBA MPABOOXOPOHHHX OpraHiB y coepi
NpOTHUIiT OpraHi3oBaHill 37I0YMHHOCTI. Teopis ma npakmuka npomuoii 3I0OYUHHOCI Y CY4ACHUX YMOBAX. MaTepialn
MixHaponHoi HaykoBo-mpakTH4HOI KoH¢epenuii (21 xoBtHa 2022 poky). JIeBiB: JIbBiBchKHIT aepkaBHHUI
YHIBepCHUTET BHYTPIIIHIX crpas, 2022. C. 248-253.

* Code of conduct for law enforcement officials. General Assembly resolution 34/169 / UNN. URL:
http://surl.li/erjor.
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B1JIC14l 1 CTpUMYBaHHS 30poiHOI arpecii pd, akTyalbHUMHM € TUTAHHS JOTPUMAHHS
IpaB TIPABOOXOPOHIIB MPU MOTPAIUISHHI iX B MOJOH> . 3 OIVISAY HA Ie IMiIArae
BpaxyBaHHIO 1 HOpma, mnepenbauena ct.438 KK Vkpainu momo XopcTokoro
MOBOJPKEHHS 3 BilichbKOBOMoOJIOHEHUMHU. [Ipu 1boMy ciifi BpaxoByBaTH 3HAYHI
0COOMMBOCTI 1IOJ0 KBami(pikaiii JaHOTO KPHUMIHAJIBHOTO MPABOIMOPYIICHHS Ta
HEOOX1IHICTh 3BEPHEHHS JI0 HOPM MIDKHAPOJHOIO TYMAaHITApHOTO IMpaBa st
3’SICYBAHHSI 3MIiCTY MiSIHHS Ta O3HAK IIOTEPIILIHX .

3asnaveni crnerianbHi HOpMu BiitodeHi 10 KK VYkpainm Hacammepen ms
OXOpPOHU BIJIHOCHH, 10 BUHUKAIOTH Y 3B’S3KY 3 BUKOHAHHSM OpraHaMu JIep>KaBHOL
Blaau cBOiX (yHKIiNA. L[{i BIAHOCHMHU € O0’€KTOM 3TajJlyBaHMX KpPUMIHAJIBHUX
npasomnopytieHs (cT. 342, 343, 345, 347, 348, 349, 365, 368, 404, 405, 406, 426-1,
y. 2 cT. 431, c1. 432, u. 1 cT1.435-1, cr. 438 KK VYkpainn). [Ipu mipomy cycrniiabHi
BiIHOCHHH, 0 BHHHUKAIOTh 3 TPHUBOIY OXOPOHH >KHUTTS, 3IOPOB’S, TCHUXIYHOT
HEJIOTOPKAHOCTI, BJIACHOCTI BIMCHKOBOCIYXO0BIIB Ta mnpaniBaukis [IICY, e
0e3nocepeHIM JOJAaTKOBUM OOOB’SI3KOBUM OO €KTOM, IIO0 OXOPOHSIETbCA LUMHU
HOpMamH. JlomaTkoBuM (paKyIbTaTUBHUM 00’ €KTOM TaKUX MPABOMOPYIICHH MOXKE
OyTu 4ecTh Ta rigHicTh ocoboBoro ckiany AIIC.

TakuM YHMHOM, 3aJIEKHO BIJI POJOBOTO O00’€KTy cepell KpUMIHAIbHHUX
MIPaBOTIOPYIIICHD, IIOB’S3aHUX 3 IIOCATAHHSAMH Ha TPHKOPJOHHHUKIB, MOXKEMO
BUOKPEMUTHU KPUMIHAJIbHI MPABOMOPYIIICHHS:

- IPOTH aBTOPUTETY OPraHiB JeprKaBHOI Blaau (ctT. 342, 343, 345, 347, 348,
349 KK VYkpainn);

-y cepi cimyx60B0i1 AismbHOCTI (cT. 365, 368 KK Ykpainn);

- IPOTH BCTAHOBJIEHOT'O MOPAJIKY HECEHHsI BINChKOBOI city:x0u (cT. 404, 405,

406, 426-1, 4. 2 c1. 431, cT. 432, 9. 1 cT. 435-1 KK Ykpainn);

¥V pociiickkux 6yuerapHsx KOPCTOKE NOBOMKEHHS 3 BiliChKOBONOJOHEHHMH Ma€ CHCTEMATHUHHI
xapakrep. Apmialugopm. 3 rpynus 2022 poxy. URL: http://surl.li/erkaz.

% Crenanosa 10. II.  KpuMiHanbHa —BiNOBiZaNbHICTG 3a NOPYIIEHHS NpPABHI IOBOKCHHS 3
BIHICEKOBOIIOJIOHEHUMU. AKMYanbHi npodaemu HOpMamueHo-npago8o2o GUHAUEHHs CIAMYCy GiliCbKOGONOIOHEHUX:
MaTepianu MiKBiTOM. HayK.-mipakT. koH}. (Kwuie, 10 mucrom. 2022 p.). KuiB: Ham. akax. BHyTp. cmpas, 2022.
C. 167-170
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- MPOTH MUPY, O€3MEKH JIFOJICTBA Ta MIKHAPOJIHOTO IpaBonopsaky (ct. 438
KK VYkpainn).

3anmexHO BiJ 3MICTYy JOJATKOBOTO O0’€KTY MOXEMO BHOKPEMUTH
KpUMIiHaJIbHI MPABOMOPYIICHHS

- npotu KUTTA (4. 1 cr. 345, 348, 4. 3 ct1. 365, u. 5 cT. 404, 4. 3 cT. 406, 4. 3
cT. 426-1, 4. 1 ct1. 435-1, 4. 2 cT. 438 KK VYkpainn);

- mpotu 310poB’s (ctT. 345, 348, 349, 365, 404, 405, 406, 426-1, 4.2, 3
cT. 431, 4. 1 cT. 435-1, ct. 438 KK Ykpaiun);

- IPOTHU MCUXIYHOI HEAOTOpPKaHOCTI ocodu (cT. 342, 343, 345, 348, 349, 365,
368, 404, 405, 406, 426-1, 4. 2,3 ct. 431, 4. 1 c1. 435-1, ct. 438 KK VYkpainn);

-npotu BrnacHocti (4. 1 ct. 345, cr.347, c1.432, ul c1.435-1 KK
VYkpainn);

- IPOTHU YECTI Ta T1AHOCTI ocobu (y 4. 2 cT. 365, u. 2 cT. 406, 4. 1 cT. 435-1
KK Vxkpainu 4ecth 1 TIJHICTh € TOAATKOBUM OOOB’S3KOBUM 00’ €KTOM, Yy IHIIHX
CKJaJax KpPUMIHAIBHUX TMPABOMOPYIICHb 1Ii€1 Kareropii — J0JaTKOBUM
(baKkyJIbTaTUBHUM).

IixaBoro € qymka Cuitruioki M. B., skuii 1ocaiKyBaB MOPSIOK 3MIHCHEHHS
JIEp’KAaBHOT OXOPOHHOI [iSTTBHOCTI, IMOAO BUOKPEMJICHHS TMOCSATaHb, BUYMHEHHUX
«330BHI» Ta «3cepeidHM» . Y BHIAAKYy IOCSTaHh HA HPHKOPIOHHHKIB, B
OCHOBHOMY, 1€ «30BHIIIIHD» MOCSATaHHS, 1[0 BUMHSIIOTHCS 3arajlbHUMU Cy0’ €KTaMHu.
Jlo HHUX MOKE€MO BIJHECTH YCl BHILE3raayBaHl KpPUMIHAJIbHI NPABOMOPYIIEHHS,
OKpiM BIHCBHKOBUX Ta ciaykOoBux (cT.342, 343, 345, 347, 348, 349, 438 KK
VYkpainn). Bunnenumu «3cepeauHmy (MpUKOPAOHHUKAMH) MOXKYTh OyTH CIIyKOO0BI
KpUMIHAJIbHI MPaBONOPYLIEHHs, mepeadadeHi cr. 365, 368 (cy0’ektoM €
BilichKOBOCTYkO0Berb a6o mpariBauk JIIICY) Ta BifiChKOBI KpHMiHAIBHI
npaBoIopyiieHHs, nependayeni ct. 404, 405, 406, 426-1, 4.2 cr.431, cT1. 432,
435-1 KK VYkpainu.

3! Cuiiroki M. M. KpuMiHambHO-IPaBOBHiA 3aXMCT OXOPOHHOI isuTbHOCTI B YKpaiHi: MoHOrpadis.
Xapkis: [Tanos, 2019. C. 144-145.
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Knacudikariisi kpuMiHaJIbHUX MPABOMOPYIIEHb 32 CIOCOOOM iX BUMHEHHS
JTa€ 3MOTY BHOKPEMHUTH KpHUMIHAJIbHI MPABOMOPYIIECHHS MPOTH MPUKOPIAOHHUKIB,
BUMHEHI:

- 33 IOOMOT 010 1H(OpMaLIHUX Ai# (Torpo3a 3aCTOCYBaHHS MPOTUITPABHUX
niii (MaHTax, 3BUIBHEHHS 3 pOOOTH, MOTrpo3a CaMOTYOCTBOM, 3aJIMINEHHSM Oe€3
MaTepiagbHOI JOIOMOTH, CTBOPCHHS MEPELIKOJ Y CIYKOOBIil MisSIIBHOCTI: — v
cT. 343 KK Vkpainu; norpo3a BOMBCTBOM, HAaCHJILCTBOM a00 3HHUILEHHSAM YU
MOMIKODKEHHsAM MaitHa — y 4. 1 c1. 345 KK VYkpaiau; morpo3a BOMBCTBOM abo
3aMoJISIHHSAM TUIECHUX YIIKO/DKEHb UM M000iB HayainbHUKOBI — y 4. 1 cT. 405 KK
VYkpainn);

-3a J0MOMOror (i3MYHHUX A1 (10 TpUKIALy, 3anOAISTHHS TSXKKOIO
TIIECHOTO VyIIKOMKeHHd — y 4.3 c¢.345 KK Vkpainu; 3HumeHss ado
NOIIKOKeHHs MaiiHa — y ¢T. 347 KK Ykpainn).

Y OulblIOCTI BUMAAKIB Ha3BaHI KpPUMIHAIBHI MPABOMOPYLICHHS MAalOTh
MaTepiaJibHU# CKJIaJl abo K yCIdeHUW CKJIaa — SKIIO HOpMa Iepeadadae morposy
BUMHUTH nocsiranfs (4. 1 cr. 345 KK) abo 3amax Ha Horo BunHeHHs (cT. 348 KK)
K hopMy HiISTHHS.

IIpu kBami(ikamli KpUMIHAIBHUX MPABONOPYIIEHb MPOTH MPALiBHUKIB
MPAaBOOXOPOHHUX OpraHiB, 3aCTOCYBaHHI HOPM, IO MICTAThCS B (OcoOnuBii
YacTHHI, MIAJATalOTh BpaxyBaHHIO Hopmu 3aranmbHoi uvactuau KK VYkpainw,
30Kpema, I0JI0 3aca/l MPU3HAUYCHHS MTOKapaHHS.

Opnak He ciig 3a0yBatu, 110 3arajibHa 4YaCTUHA MICTUTh HU3KY IOJIOKEHb,
COpPSIMOBAaHUX Ha MIJABUILIEHHS 3aXUCTy BIlMCHKOBOCITYKOOBIIB Ta MpalliBHUKIB
IPaBOOXOPOHHUX OpraniB. 3okpemMa, y 4. 2 cT. 22 KK VYkpainu BCTaHOBIEHO
MIHIMQJIBHUHA BIK Cy0’€KTa KpUMIHAJIBHOTO TMpaBOMOpyIieHHs y 14 pokiB — 3a

nocsirands Ha kUTTA (cT. 348 KK VYkpainu), ymMucHe 4u cepeaHboi TSHKKOCTI

32 . . . . . . .
3ansanosa [. M. KpI/IMlHaJ'H)Ha BIAMNOBLAAJIBHICT 3@ BTPYYaHHd B AUUJIBHICTD  IpalllIBHUKA

MPaBOOXOPOHHOT'O OpraHy: JIucC. ... KaHi. topuia. Hayk: 12.00.08. Hdomeupk, 2006. C. 81; Uy6 I. M. IIpobnemHi
MUTAaHHS KBaiQikaiii BTpy4aHHS Yy JiSUTBHICTh MpAIliBHAKA MPAaBOOXOPOHHOTO OpraHy, Iep>KaBHOI BHKOHABYOL
cyxou. Haykosuii eicnux Yowceopoocvkozo nayionanvhoco yuieepcumemy. Cepis Ilpao. 2014. Bum. 27. T. 3.
C. 82.
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tutecHe ymkomkeHHs (ct. 345 KK VYkpainu), ymucHe 3HuUlleHHS a0o
nomko keHHss MaitHa (c1. 347 KK VYkpainum) mnpaiiBHHKa TPaBOOXOPOHHOTO
Oprasy.

OxkpiM TOro, BUMHEHHSI KPUMIHAJILHOTO MPABOMOPYIICHHS Yepe3 CIIyKOOBY
3aJIeKHICTD, 3 MEPEBUILEHHSAM MEX KpalHbOT HEOOXIAHOCTI, a TAKOX BUKOHAHHS
CHEIIaJIbHOTO 3aBJaHHS 3 TMOMNEPEKEHHS YU  PO3KPUTTS  KPUMIHAIBHO-
MPOTUIIPABHOI JIISUIBHOCTI OpPraHi30BaHOi TPyNd YW 3JIOYMHHOI OpraHizailii,
MOETHAHE 3 BYMHEHHSAM KPUMIHAJIBHOTO  TIPABOMOPYIICHHS,  BITHECEHO
3aKOHOJIaBIIEM JO0 OOCTaBHH, IO IOM SIKIIYyIOTh TokapaHHs (4.1 ct.66 KK
VYkpainu). HaromicTe BUMHEHHS KPUMIHAJIbHUX INIPABONOPYIIEHb Y 3B 53Ky 3
BUKOHAHHSIM TOTEPHUIMM CIY>KOOBOro OOOB’A3KY, a TaKOX IIOJ0 OCOOH, sKa
nepedyBae B CIIY»KOOBIH 3aJI€KHOCTI BiJl BUHHOTO, € 0OCTaBUHAMH, SIK1 OOTSKYIOTh
nokapanss (ctT. 67 KK Ykpainn).

VY pasi, gKkmo cy0’€KTOM OJHOTO 3 KPUMIHAJIBHUX MPaBOMOPYIIEHbD,
nependadeHux ct. 343, 345, 347, 348, 349, 438 KK VYkpainu, € ciayx060Ba ocoda
IOpUIMYHOI 0coOu (YyImOBHOBaXK€Ha oco0a) abo (pizuuHa ocoba, ska Ji€ BiJ IMEHI
IOPUIUYHOT 0coOU (BIJIMOBITHO /10 3aKOHY, YCTAHOBUUX JOKYMEHTIB UM JIOTOBOPY),
1 uga ¢izuyHa ocoba BUMHWIA KpUMIHAJIbHE MPABOIMOPYIIEHHS BiJ 1IMEHI Ta B
1HTepecax OPUANYHOI 0COOHM, TO 10 IOPUIMYHOT 0COOM 3aCTOCOBYIOTHCS 3aXOIH
KPUMIHAJILHO-TIPABOBOTO Xapaktepy (mrpad ado mikBigaiis 3 abo 6e3 KoHpicKarlii
MaifHa) (ctT. 96-3, 96-4 KK Ykpainm).

BcranoBineHo meBHI OCOOJIMBOCTI 1 IIOAO 3aCTOCYBaHHS 3BUIbHEHHS
BIMCBKOBOCITYKOOBIIS BiJ MoKapaHHs. Tak, 3a HaASBHOCTI MIACTaB JJIsl 3BIJILHCHHS
BiJI TTOKapaHHs 3a XBOPOOOI 0COOH, sIKI 3aCYJIKEH1 J0 CIYKOOBOTO OOMEKEHHS,
apemty abo TpUMaHHS B JUCIUIUTIHAPHOMY OaTaibiloHI, B pa3l BH3HAHHA IX
HEMPUJATHUMHU J0 BIACHKOBOI CIIyKOM 3a CTAHOM 3JI0POB’S 3BUIBHSIIOTHCS BiJl
nokapanHs (4.3 ct. 84 KK Vkpainu). Skmo BifiCbKOBOCITY)OOBEIh BiI0YB
NOKapaHHA y BHJI CIYXOOBOro OOMEXKEHHsS ISl BIMCHKOBOCITY>KOOBIIB a0o

TPpUMaHHS B AMCIHUILUIIHAPHOMY OaTaldbHOHI YU JOCTPOKOBO 3BUIBHEHHWH BiJ LHMX
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MOKapaHb, a TAaKOX Yy pa3l BAOYTTS HUM IIOKapaHHS Ha TayNnTBaxTl 3aMiCTh
apellTy, BiH BBAKAETHCS TAKUM, 1110 HE MAa€ CYJAUMOCTI.

["apanTi€ero IPaBOMIPHOCTI HEOOX1HOTO 3aImO i THHS KON
MPUKOPIOHHUKOM IT1]T YaC BUKOHAHHS CIIYy’KOOBHUX 00OB’SI3KIB € BUSHAUCHHS TaKUX
00CTaBUH, 10 BUKIIOYAIOTh KPUMIHAIBHY MPOTUIIPABHICTh AISIHHS, K HEOOXiTHA
obopona (ct.36 KK VYkpainu), 3aTpuMaHHS OCOOH, IO BUYMHWJIA KPUMIHAJIbHE
npaBornopymieHHst (ct. 38 KK Vkpainu), kpaitHs HeoOxigHicTh (cT.39 KK
Vkpainu), BUKOHAaHHS Haka3zy abo posnopsypkeHHs (cT.41 KK VYkpainn),
BUKOHAHHS CIEIIAJILHOTO 3aBAaHHS 3 MOMEPEKEHHS YU PO3KPUTTS KPUMIHAIBHO-
MPOTUIIPABHOI A1ISUIBHOCTI OPraHi30BaHOi IPYIU YU 3J0YMHHOI oprasizauii (cT. 43
KK VYkpainu), BUKOHaHHS 00OB’S3Ky IIOJO 3aXUCTy BITUM3HM, HE3aJIEKHOCTI Ta
TepuTOpiagbHOi HimicHOCTI YKpainu (cT. 43-1 KK Ykpainn).

BoaHo4dac BUKITIOYEHHS! KpUMIHAIIBHOT IPOTUITPABHOCTI A1STHHS 32 HassBHOCTI
3a3HAUEHUX OOCTaBMH TIOBUHHE OyTH TMO€AHAHE 3 MPABOMIPHUMH AISIMU
IPABOOXOPOHIIS, 110 3HAYHOK MIPOIO 3yMOBJIEHO HOI0 HaJIeKHOIO I1JIFTOTOBKOIO,
CYMJIIHHUM CTaBJICHHSIM Ta 3JIaTHICTIO J0 HAJEKHOTO BUKOHAHHS CIIY>KOOBUX
000B’s13KI1B, Tpo 0 cBig4aTh pimeHHs CCIIJI.

Tak, y cnipaBi «Caco ['oprieB npotu Konuminboi FOrocnascbkoi PecyOmiku
MakenoHisi» TOBOPUTHCS MPO Te, IO JepKaBU MOBHHHI 3a0€3MEYUTH BUCOKHUHN
piBeHb KOMIIETEHTHOCTI TMpPAaIliBHUKIB MPaBOOXOPOHHUX OPTaHIB 1 CIIAKYBaTH 3a
TUM, 1100 BOHU BIANOBIJAJIM BCTAaHOBJIEHUM KpUTEpIAM. 30Kpema, MpaliBHUKU
MIPAaBOOXOPOHHUX OPraHiB, SKi MOXYTh HOCUTH BOTHENAIbHY 30pOI0, IIOBHHHI HE
JUIIe TPONTH HEOOXIAHY TEXHIYHY HIATOTOBKY, a W MarOTh JAOOUpAaTHCh 3
0COGIIHBOIO PETENBHICTIO .

JisbHICTE BIHCHKOBOCTY>KOOBIIS UM TMPaIliBHUKA TIPABOOXOPOHHOTO OpraHy
NOBMHHA OyTH HaJleXHUM YMHOM pernameHToBaHa. Tak, €CIIJI BuzHaB

HEHAJIC)KHOIO MpaBoBy 0a3y bomnrapii, sika A03BOJIsIIa TOMIIEUCHKAM CTPUISITH B

3 JloBixuK i3 3aCTOCYBaHHS CTaTTi 2 €BpOINEHChbKOi KOHBEHINT 3 mpaB mMoAuHW — [IpaBo Ha >KHUTTA /
€Bponeiicbkuii cyn 3 mpaB moguHu. OHoBieno 31 cepmus 2018 poky. C.22. URL: https://www.echr.coe.int/
Documents/Guide Art 2 UKR.pdf.
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yCiX Je3epTupiB, SKI HE 3JaBajuCh OApa3y MICIsS YCHOTO IMOMEPEeHKEHHS 1
nonepempkyBanpbHoro mnoctputy (y cmpari «HardoBa Ta iHm npotu bonrapii»
€CIUI posrnsgaB BUIMAIKW 3aMOiSTHHS CMEPTENbHUX MOCTPUIIB Y JBOX POMIB-
yTiKa4iB i 9ac crpobw ix aperuTy BificbKoBOIO modimier)> .

OkpiM TOTO 3amomisSHHSA IIKOAW 3a [HUX OOCTaBHH, SK BHUKIIOYAIOThH
KpUMIHAJIBbHY MPOTUIIPABHICTD JISIHHS, IIOBUHHO OYyTH «BHUKJIIOYHO HEOOX1THUM).
€CIJI BUCTOBIIOE TyMKY, IO 3aKOHHA MeTa 3/IMCHUTH 3aKOHHUHN apeiT MOXe
BUIIPABIIaTH CTBOPCHHS HEOE3IMEKH IS KUTTS JIFOACH JIUIE Y BUNAAKY BUKIFOUHOT
HeoOXxigHOoCcTi. Taka HeoOXiTHICTh HE MOXKE 1CHYBAaTH, SIKIIO BiJOMO, IO 0co0a,
Ky MOTpIOHO apelmTyBaTH, HE CTAHOBUThH >KOJHOI HEOE3MEeKW I KUTTSI 4d
(G13MYHOI HETOTOPKAHHOCTI JKOAHOI OcOoOM, 1 I HE MIJ03PIOIOTh Y BUYMHEHHI
HACHJIBHUIIBKOTO KPUMIHAJIBHOTO TMPABOMOPYIICHHS, HaBITh SIKIO 1€ MOXE
TIPU3BECTH 10 HEMOXJIMBOCTI apemTyBaTH BTikaua . Lle 0COGIHMBO aKTyalbHO
I10JI0 JISJIBHOCT1 BIMCHKOBOCTY>KOOBIIIB Ta mpariBHuKiB JAIICY mono mpoTtuaii
KPUMIHAJIbHUM TIPABOIMOPYIICHHSIM Ha JEp>KaBHOMY KOPJOHI. AJKe OUIBIIICTb
IUMX KPUMIHQIBHMX MPABOMOPYLIEHb TOB’S3aHI 13 TMEPEMIIICHHSAM 4epes
JEpKaBHUM KOPJOH YKpaiHM TIEBHUX TNPEIMETIB (HANMpUKIad, MPEAMETIB
KOHTpaOaH/IM) YW MepenpaBieHHs M 0ci0 (MITPaHTIB, «YXWISHTIBY»), TOOTO HE €
HAaCWIBHUIBKUMHU. OpHaK, 10 TPUKIALy, TOPTIBIAS JIOABMHU, IIOB’s3aHa 13
MEPEeNpaBICHHsIM  TOTEPIUIUX  4Yepe3  JIepKaBHUM  KOPJIOH, BUYUHSAETHCA
31€OUIBIIOTO HIISTXOM IMCUXIYHOTO HACWJIHCTBA a00 OOMaHy, a Tak0XX CTaHOBUTH
HEOEe3MeKy ISl )KUTTSA 1 30pOB’sl TOTEPIIJIOTO B MOJAIBIIIOMY, MICHA iX mepeaadi
«OJIepKyBauy» B KpaiHi MPU3HAYCHHS. Y 3B’S3KY 3 IIUM «BUKIIFOYHO HEOOXITHE»
3aCTOCYBaHHA 3aXO0/iB MPHUMYCY IIOAO KPUMIHAJIBHUX MPABOMOPYIIHUKIB MPH iX
3aTpUMaHHI € JOMYCTUMUM.

BuchnoBku. 3a pe3ynbTaTaMu NPOBEICHOTO TOCTIIKEHHS:

** JloBigmuk i3 3acTocyBaHHs cTaTTi 2 €BponeiichKoi KOHBEHI[I 3 MpaB oAuHM — IIpaBo HA KUTTS /
€Bpomneiicekuil cyn 3 npas moauHu. Onosieno 31 cepmus 2018 poky. C.22. URL: https://www.echr.coe.int/
Documents/Guide Art 2 UKR.pdf.

 Natchova i inmi nporn Bonrapii / €Bponeiichknii cyx 3 npas moauau. 6 mumas 2005 poxy. URL:
http://surl.li/eriuq.
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1. 3anpornoHOBaHO aBTOPChbKE OayeHHS KPUMIHAJIBHO-IIPABOBOTO 3aXUCTY
BilicbKkOBOCITYk00BIIB Ta mnpamiBHukiB JIICY, sike IpyHTyeTbCsi Ha PO3yMIHHI
IILOTO TMOHATTS K HOPMATHUBHO 3aKPIMIJICHOTO 3000B’sI3aHHS JCP)KABU 3aXUCTUTH
mpaBa BiCbKOBOCITYkO00BIIB Ta mpamiBuukiB [AIICY Big KpuMiHaJIbHO-
MPOTUTIPABHUX TTOCITAHb.

2. Buznaueno, 1mo Ha BIACHKOBOCTYKOOBIIIB Ta MpaIliBHUKIB (IIMBIIBHUX
oci0) AIICY, sxux BigHECEHO A0 KPUMIHAJIBHO-IIPABOBOI KATEropii «IpalliBHUK
MIPAaBOOXOPOHHOTO OPTaHy», MOIIMPIOETHCS IMABUIICHUA KPUMiHATBHO-TIPABOBUN
3aXMCT BIJI KPUMIHAJIBHO-TIPOTUIIPABHUX TIOCSTaHb IIJISXOM BHU3HAHHA iX
CHellaJbHUMU MOTEPNUIMMUA B HM3L1 KPUMIHAJIBHUX MPaBONOPYIIEHb IPOTH
aBTOPUTETY OpTraHiB JepKaBHOI BIAJH, BCTAHOBJICHOTO TIOPSAIKY HECCHHS
BIMCHKOBOT CIIy’)kOM Ta TpPOTH MHUPY, O€3MEeKH JIOJCTBA Ta MINKHAPOIHOTO
MIPaBOTIOPSIKY, BAMHEHUX Y 3B 3Ky 3 iX CIIy’KOOBOIO MisUTBHICTIO.

3. BuokpemiieHO Tpynu KpUMIHAJIBHUX TMPABOMOPYIIEHb, IOB’S3aHUX 3
MOCSTaHHIMU TPOTU ocoboBoro ckiany JAIICY 3anexHo BiJ Takux KPUTEPIiB:
1) motepminioro; 2) poaoBoro 00’ekTy; 3) 10AaTKOBOrO0 0E3MOCEPEIHHOTO 00’ EKTY;
4) 3a7Ie)KHO BiJI TIPUHATIEKHOCTI CyO’€KTa TMOCSTaHHS JO OCOOOBOTO CKIamy
AIICY; 5)3a cmnocoOOM BYMHEHHS KpPUMIHAJIBHUX IPABONOPYIIEHb; 6) 3a
OCOOJIMBOCTSIMU KOHCTPYKIIIT CKJIaay KPUMIHAJIBHOTO TTPaBOTIOPYIIICHHS.

4. Ha miacrasi pimens €CIUI aprymenTtoBaHo He muiie 3000B’si3aHHS
Jep)KaBM  BCTAHOBUTH Ta  3a0€3MEUNTH  KPUMIHAJIBHO-TIPABOBHH  3aXHCT
BilicbKOBOCTYk00BIIIB Ta mpariBaukiB [AIICY, a 1 moTpumyBaTtuch CTaHIApTIB
Oe3neky — 3a0e3MeYnTH HAJIEKHY MPaBOBY pErjlaMeHTalllo ixX cioyk00Bo1
JISJTBHOCT1 Ta BUCOKHUM PIBEHB MiATOTOBKH MPABOOXOPOHIIIB.

B6auaeTncs, mo cuctemHe GopMyBaHHS KPUMIHAIBHO-IPABOBOTO 3aXUCTY
ocoboBoro ckiany AIICY HeBi’éMHO MOB’si3aHE 3 MpoOIECaMU YIOCKOHAJICHHS
MPaBOBOTO  PETYIIOBAHHS  TPABOOXOPOHHOI  MIsUIBHOCTI B IJIOMYy  Ta

pedopmyBanasam aisutbHOCTI AIICY y BignmoBigHOCTI 10 cTanmaptiB €C, 30kpema.
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Stepanova Y. P. Criminal and legal protection of servicemen and
employees of the State Border Guard Service of Ukraine against illegal
offenses committed in the line of their service activities

The legal grounds for the criminal and legal protection of servicemen and
employees of the State Border Guard Service of Ukraine against illegal offences
committed in the line of their service duties and the peculiarities of law
enforcement activities in this area have been examined in the article. An analysis
of the legislation norms on criminal responsibility, national judicial practice and
decisions of the European Court of Human Rights regarding the protection of the
border guards from illegal offences committed in the line of their official activities
has been carried out. Much attention is drawn to the peculiarities of the legal
status of servicemen and employees’ personnel of the State Border Guard Service
of Ukraine, who at the same time should be recognized as employees of a law
enforcement agency, that should be taken into account when qualifying criminal
offenses related to illegal infringements against them. The concept of criminal
legal protection of servicemen and employees of the State Border Guard Service of
Ukraine has been formed. It has been determined that military personnel and
employees of the State Border Guard Service of Ukraine are special victims of a
number of criminal offenses committed in the line of their service activities against
the authority of state power bodies, the established military service order, peace,
human security and the international legal order. A classification of criminal
offenses related to infringements against servicemen and employees of the State
Border Guard Service of Ukraine has been carried out on the basis of a number of
criteria. The norms of the General Part of the Criminal Code of Ukraine aimed at
increasing the protection of servicemen and employees of law enforcement
agencies have been determined. The obligation of the state to ensure proper legal
regulation of service activities and a high level of officers’ law enforcement
training has been argued.

Key words: criminal and legal protection, criminal responsibility, criminal
offense, victim, State Border Guard Service of Ukraine.

206



BicHuk Aconianii KpUMiHAJIBHOTO IPaBa YKpainm, 2023, Ne 1(19)

YK 343 A. B. MasabueBa,

acriipanTka kadeapu KpUMiHAIBHOTO
DOI: https://doi.org/10.21564/2311- npaBa HarioHanpHOTO FOPHIANIHOTO
9640.2023.19.279276 yHIBEepcHUTETY iMeHi SIpocnaBa Myaporo

COULIAJIBHA OBYMOBJIEHICTb BCTAHOBJIEHHS KPUMIHAJIBHOI
BIAITOBIJAJIBHOCTI 3A BTPYYAHHA Y AIAJIBHICTD
JAEP KABHOI'O AISAYA

llonsmms «Oepoicasay ma «besnexay nos'sizani nepospusHo. Ilepcnexkmusu
PO3BUMKY VYKPAIHCbKOI OepoicasHocmi bazamo 6 4omy OyOymv GU3HAYAMUCS
30amHicmioo  0epaxcasu ma CYyCniibCmeéa cgopmysamu  cucmemy 3axooie
ybe3neuenHs, a0eK8amHy pieHIO 3a2po3.

AxmyanvHicme memu noaseae y momy, wo HeoOXIOHOKW nepedyMo8oI0
ehexkmusHoeo HYHKYIOHYBaHHA Oepircasu € HANeNHCHA OislbHICmb 0ciD, AKi
npeocmasiAms Ui pieHi 0epicasHoi enaou Ykpainu. Y pasi nocseanmns abo
Oe3nocepeonvbo20 empyyanus y Iix OIATbHICMb — ye Modce 3a2poxcyeamu
HayionanvHi Oesneyi. Toxc, Oame numauHs € aKmMyaibHUM ma nompeoye
0emanbHo20 pPo32asoy.

Heobxione 3abe3neuenns egpekmuHoi ma KOMNIEKCHOI 83a€MO0Ii Op2aHie
Oepoicasnoi enaou. [{na yb020 BUHUKAE NUMAHHA eheKmusHOCmi 30iUCHEeHHs
NnOCAO0BUMU OCOOAMU BUYUX OP2AHIB 0ePAHCABHOL 61A0U CBOIX 0008'3Ki6 8 NOGHIl
Mipi ma 6e3 MoJiCIU8020 6MpYyYaHHsa y ix OisnbHicmb. [lepocasa NOKIUKAHA
3a0e3neuumu HaNeHCcHy OXOPOHY MAKux ocio, y m. Y. Ha HOPMAMUBHO-NPABOBOM)
DIBHI.

Memoto cmammi € Oocnioumu 006CMABUHU GCMAHOBNIEHHSI KPUMIHATLHOT
8I0N0GIOANILHOCMI 34 KOHKPEmHe KPUMIHANIbHE NPABONOPYUIEHHS, WO nepeobayeHe
cm. 344 Kpuminanvnoeo kooexcy Yrpainu ( 0ani — KK Yxpainu), ma 3’acyeamu uu
€ coyianbHo 0OYMOBNEHUM ICHYBAHHS 3A3HAYEHOI KPUMIHAILHO-NPABOBOI 3a00pOHU
8 YUHHOM) 3AKOHOOABCMBI NPO KPUMIHANbHY 8i0N0BIOANbHICND.

Il 6UKOHAHHSA 3a3HAUEeHOi Memu V OaHilt HAYKOGIil poOomi NnpoaHaniz08aHo
s3micm Hopmu cm. 344 KK « Bmpyuanns 6 OisiibHiCmb 0epicagHo20 Oisuay.

Asmopom 30ilicHeHO XapaKkmepucmuKky NOHAmms Kpuminanizayii OiaHHsa ma
pozenaHyma Hebesneka OJisl  CYCHIIbCmMBA BI0 6MPYYAHHA 6  OISIbHICIb
oepoicasnoco  Odiswa.  Jlocniodiceno  NUMAHHA — COYIANbHOI  0OYyMO8IeHOCmI
KPUMIHAIbHO-NPABOBOI HOpMU MA 0OCMABUH, WO Npu3eenu 00 il NPULHAMMIL
Po3zenanymo cmamucmuyni oani 3a nepioo 3 2015 no 2022 pikx.

V pesynomami koncmamosano, wo KpumiHanizayis OisiHHA, KA NOJAAE Y
8MpyUanHi y OIILHICMb 0epAHCABHO20 O0iA4a 3 MEMOI0 NepeuKoOUmu BUKOHAHHIO
HUM CIYa#cO08UX 0008 'A3Ki6 a60 00OUMUCS NPUUHAMMS HE3AKOHHUX PIUleHb €
BUNPABOAHOIO MA COYIAILHO-00YMOBIEHOIO.

Knwuosi cnosa: kpuminaivrHa 6i0noGi0ANbHICMb, KPUMIHAIbHE NPAGO,
BMPYUAHHS, 0EPIAHCABHUL OiY, KPUMIHANIZ3AYIS, COYianbHaA 0OYMOBIEeHICMb.
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Bcmyn. CydyacHuil iICTOpUYHMI €Tall pO3BUTKY YKpaiHU XapaKTePHU3YEThCS
JIOKOPIHHUMHM 3MIHaMH y BCiX cdepax coriaabHoro Oyrrs. He € BUHSATKOM 1
IpaBOBa CHUCTEMa, IO MOKJIMKaHa 3a0e3MedYuTH CTAaOUIbHUNA PO3BUTOK HOBHUX
COLIIAJIbHO-EKOHOMIYHMX, a TakK0oX  MOJIITUKO-TIPABOBUX  BIAHOCHH, IO
CKJIAJat0ThCA.

[lepmioueproBuM 3aBIaHHSM 3aKOHOJAABIL € CTBOPEHHS JEpP>KaBHOTO
MEXaHI3My 3aXHCTy OCHOBHUX IIOJIOXKEHb, Mporoiomenux y Koucturymii
Ykpainu. Y cuctemi mpaBoBOTO 3aXHCTy OCHOB KOHCTUTYIIIHHOTO JIaAy Ta Oe3neku
JIep’KaBU BaXIJIUBY (DYHKIIIIO OXOPOHU BUKOHYE 3aKOHOJABCTBO MPO KPUMIHAIBHY
BIJINOBIIAIbHICTh. KpuUMiHaIbHI MpPAaBOMOPYILIEHHS, IO MNOCITal0Th HAa OCHOBH
KOHCTUTYI[IHHOTO Jaxy Ta Oe3leKy Jep)KaBH, 3a3BHYail pO3IIIAJAIOTHCS SIK
HalHeOe3MeyHIIT TPOTUIIPaBHI JISTHHS.

OCHOBHMM  3aBIaHHSIM YKpaiHM SIK CYBEpPEHHOI 1 HE3aJeXHOI,
JIEMOKpPATUYHOI, COIlaIbHOi, TMPaBOBOI JEp>KaBU € 3a0€3MEUYCHHS HaJIECKHOTO
(GyHKIIOHYBaHHS BUIIUX OPraHiB JAEp>KaBHOI BJIaJH, CTBOPEHHS HEOOXITHUX YMOB
Ta 3J1MCHEHHS HAJEKHOIO 3aXUCTy MpodeciiiHoi Ta Ciry’)k00BOi AiSUIBHOCTI OCI0,
Kl X TMpeAcTaBisioTh. Tak, JUisi BUKOHAHHS TIEpPENIUYCHUX 3aBlaHb, Ha
JIEp’)KaBHOMY  PIBHI BCTAHOBJIEHA HHU3Ka MPaBOBUX TapaHTId  peamizaiii
MOBHOBAXCHb, TMOKJIAJACHUX Ha JepkaBHUX misviB. Cepell HUX BaXKIHUBY POJIb
BIJIIFPA€ TOMEPEIKEHHS HE3aKOHHOTO BTPYYaHHS Yy [ISUIBHICTh 3a3HAYEHHUX
OprasiB 3a JOTIOMOTI'OK) HOPM 3aKOHOJABCTBA MPO KPUMIHAIBHY BiJNOBIJAIbHICTb,
[0 BCTAaHOBJIIOIOTh KPHUMIiHAIBHY BIANOBIIAIBHICTh 32 BTPYYaHHS B JIISUIBHICTH
MEeBHUX KaTeropiit ocid, ki JiOThH BIJ IMEHI Ta B 1HTEepecax AEp)KaBu, a y pasi
BTPYYaHHS — IPUTSITHEHHS 10 KPUMIHAJIBHOI BIATOBIAAIBHOCTI.

HeoOximHoto mnepeayMoBoi0 e()EeKTUBHOTO (DYHKIIIOHYBAHHS JIEPKaBU €
HaJie)KHA JISTIbHICTh 0C10, SIKI MPEACTaBISAIOTh BUII PIBHI JEpKaBHOI BIIAJIH.
OdeBuHO, 110 JeprKaBa MOKIWKaHa 3a0€3MMeUnTH HaJIe)KHY OXOPOHY TaKuX 0ci0, y
T. 4. HA HOPMATUBHO-TIPaBOBOMY piBHI. OCOOIHMBO 11€ CTOCYETHCS MPOTUIIPABHOTO

CTOPOHHBOT'O BIUIMBY HA 1X 3aKOHHY JISTIbHICTb.
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TakuMm 4MHOM, MOCTA€ MUTAHHS IIOJ0 KPUMIHAJIBHOI BIJIMOBIIAJBHOCTI 3a
BTPYYaHHS Y JiSJIbHICTh JAEP)KaBHUX Jis41B, BIJIIOBIIAJILHICTD 3a SIKE Mepea0aueHo
y ctarti 344 KK VYkpainu. Tak, nepkaBHi Aisiul € ocobaMu, K1 MPEACTaBISIOTh
Ykpainy y MDKHapOJHMX Ta BHYTPIIIHIX BIJHOCHMHAX, Taki OCOOM € rapaHToM
Oe3meKu Ta MPaBOTBOPUOCTI YKpaiHU.

Tum camuMm, y pasi nmocsraHHss a0o Oe3nocepeHbOr0 BTPYYaHHS Yy iX
JISUTBHICTB — 11€ MOKE 3arpOKyBaTH HalllOHAIBHIN Oe3merni. Tox, JaHe MUTaHHS €
aKTyaJIbHUM Ta MOTPEOYe AETATHHOTO PO3TIISATY.

Oznao nimepamypu. CBOro 4acy KpUMIHAJbHE MPABOMOPYIICHHS 100
BTPYYaHHS Y [ISJIBHICTh JI€PKaBHOTO Jisfya Ta BIAMOBIJAIBHICTE 3a HBOTO
nociipkyBann Taki BueHi: Il. II. Aunmpymko, FO. I1. [I3t06a, M. B. Jlosrais,
O. O. Aynopos, 0. B. Jlyunenko, B. O. Hasponpkuii, B. I. Ocanuuii,
M. I. XaBpontok Ta iH. OKpiM IIbOTO, KOMIUIEKCHE HAYKOBE JOCIIJI)KEHHS BCIX
HopMm urHHOTO KK VYkpaiHu, siki BCTAHOBIIOIOTh KPUMIHAIBHY BiJMOBIIAIBHICTh
3a BTpYYaHHS B ASUIBHICTH 0co0H, y 2010-x pokax 3aivicauB €. B. bnaxiBcbkuit.

[I{o K CTOCYETBhCS MOHATTS «KpUMiHATI3aLIs», TO HOro po3risaaia 3Ha4Ha
KUTBKICTh HayKoBIiB, 30kpema: [[. O. bamo6anoBa, O. M. T'otin, I'. A. 31006iH,
O. O. [MTamenko, I1. JI. @pic, M. 1. XaBpoHIOK.

CoulanbHy 0OyMOBJEHICTh KPUMIHAJIBHO-ITPABOBUX HOPM Y CBOIX Mparsax
BUBYAMM Taki HaykoBi, sk [[. O. bamo6anosa, B. 1. bopucos, O. 1. KopobGees,
B. O. Haepoupkuii, B. B. Opexos, B. I. Ocaguuii, I1. C. To6oJikiH Ta 1HII BYEHI.
bineme toro, O. O. Ilamenko BUBYMB II0 MPOOJIEMY Yy MeXaX KOMIUJIEKCHOTO
JOKTPUHAIBHOTO JTOCIIJIKEHHS y CBOIM IOKTOPCHKIN aucepTarlii.

Onnak, HE TPUMEHIIYIOUYM 3HAYEHHS Ta MIHHICTh poOOIT Ha3BaHUX
HAyKOBIIIB, CJiJl 3a3HAYUTH, IO MHUTAHHS BIAMOBINATHLHOCTI 3a BTPYYaHHS B
JUSTBHICTh CaMe JEp>KaBHOrO Jisya JOTENep HE OTPUMAo MOTJIUOJICHOrO PiBHSA
HAYKOBOi PO3POOKH.

Buxnao ocnoenozo mamepiany. KpumiHaiabHI TPaBOMOPYIIEHHS, 1110

BUMHSIOTHCS Y CYCIUIBCTBI € JOCUTh YHCIEHHUMHU Ta pi3HOMaHITHUMU. Cepell HUX

209



BicHuk Aconianii KpUMiHAJIBHOTO IPaBa YKpainm, 2023, Ne 1(19)

MOMITHE MicClle 3aiMarOTh MOCATAaHHS, OB’ s3aH1 3 JISUIBHICTIO CIY>KO0BHUX OCI0 —
TI YW IHIN KPUMIHAJIbHI TIPABOMOPYIIEHHS MOXYTh 3IIHCHIOBATHCS 5K
Oe3nocepeIHbO TAKUMU 0c00aMU, Tak ¥ IHIIUMH 0CO0aMH, IPSAMO 3alliKaBICHUMHU
y pe3yJibTaTi BUKOHAHHS CIIYKOOBOIO 0CO00I0 CBOiX CIIY>KOOBHUX MOBHOBAXEHb Y
NPUBATHUX 1HTEpEcax IUIAXOM HE3aKOHHOTO BIUTMBY Ha Hei. He mMae cyMHIBIB Te,
0 aHaJ130BaH1 Jaii HeOe3MmeuHl K JUIsl CYCHUJIbCTBA, TaK 1 JUIsl caMoi Jep)KaBu 3
IIIJIKOM O0'€KTUBHUX MTPUYHH.

[To-mepme, Taki Aii MOXYTh CTaTH O€3MOCEPEIHBOI0 MPUIMHOKO 3arpO3H
3a0€3MeUYCHHs] OXOPOHM HAaIllOHAIBHOI O€3MeKu, MPUNHATTI HEKOPEKTHUX Ta
HECIpaBeUIMBUX PillIEHb, HOPMAaTUBHO-IIPAaBOBUX aKTiB Ta 1. Lle, y cBoro uepry,
MO>K€ CBITYUTH PO TpyOe MOPYIICHHS MpaB 1 3aKOHHUX 1HTEpeciB rpoMajsH. [lo-
Jpyre, KpUMIHAIBHI MPaBOMOPYIICHHS BYMHEHI IIOJ0 BTPYYAaHHS Y AISUIBHICTH
JIEP’KABHOTO [114a 3HAYHOIO MIPOI0 «PO3XUTYIOTh» MISJBHICT BCIE€I CHUCTEMHU
KpaiHd, 30KpeMa, BCTAHOBJICHHUI MPaBOMOPSAIOK, a TaKOXX 3HAYHO 3HUXKYIOThH
piBeHb €PEKTUBHOCTI OOPOTHOM 3 KPUMIHAILHUMH MPABOMOPYIICHHSIMHU.

OcCKUIbKM BTpYYaHHS Yy OISUIBHICTH JEPKABHOTO J14a € MEPEIIKOJ00 IS
BUKOHAHHS TIOKJIQJCHUX HAa HBOTO CIYKOOBUX OOOB'A3KIB, TO, y IIIJIOMY,
BIJIOBIJIHE MISSHHS CTAaHOBUTH 3arpo3y HE TUIBKH pOOOTI OKPEMHUX OpraHiB
JIEp>KaBHOI BJIaJU, a 1 CTA0LIILHOCTI IEpKaBU 3arajoM.

Tomy 3akononaBuem y ct. 344 KK Vkpainu BcTaHOBJICHA BiMOBIIAIbHICTh
3a BTPYYaHHS y JISUIBHICTB JEP>KaBHOTO Jlisiya.

Kpuminanizauia O0ianna, w0 nOAA2AE Yy 6MPYYAHHI Yy OIAIbHICHD
oepicagnozo Odisva. llepin 3a Bce BIAMITUMO, 110 BCTAHOBJIGHHS KPUMIHAJIBHOI
BIIMOBIJAIBHOCTI, TOOTO BIJHECEHHSI TOTO YW IHIIOrO JISSHHS J0 KPUMIHAJIBHO-
INPOTUIIPABHUX — KpHMIHAJI3AIlIS, € PEaKIi€l0 3aKOHOAABISI Ha HEOOXITHICTH
HOPMATHBHO-TIPABOBOTO 3aXHCTY MEBHUX CYCIIJIBHUX BIJIHOCUH BiJI KOHKPETHOTO
CYCIIJIbHO-HEOE3MEUYHOT 0 ABUIA, 10 BUHUKIO y cycniibcTBl. Lo * crocyeThes
CaMOTO TIOHATTS «KpUMIHATI3aIis», TO HWOTO po3risigana 3HayHA KITBKICTh

HAyKOBIIiB.
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Tak, M. 1. XaBpoHIOK miJ KpUMiHATI3AIIE PO3YMIE 3aKOHOIaBYE BU3HAHHS
TAX YW I1HIIMX JiSHb 3JOYMHHUMM Ta BCTAaHOBJICHHS 32 HHUX KPUMIHAJIBHOT
BizmosinansHocti . Tomi sk, JI. O. bano6anoBa mix KpuMiHAmi3aIiio BH3HAYAE
MIPOIIEC BUSBIICHHS CYCIUIbHO HeOe3neuHux ¢GopM IHIMBIAYyaTbHOI IMOBEIIHKH,
BU3HAHHA JIOMYCTUMOCTI, MOJIMBOCTI W JOLIIBHOCTI KpPUMIHAIBHO-IIPABOBOI

[Tix migcTaBamMu KpuMiHaji3alli BYCHI BU3HAYAIOTh PI3HOMAaHITHI MPOIECH B
MaTepiaJbHOMY 1 IYXOBHOMY JKHUTTI CYCHUIbCTBA, SIKI CTBOPIOIOTH JIHCHY OTPEOy
Ta BHYTPIIIHIO HEOOX1THICTh BUHUKHEHHS 3aKOHOIaBY0i HOPMU JIJII OXOPOHU THX
YY IHIIUX CYCHIJIbHUX BIJIHOCHH.

Taxk, O. I'oTiH nigcTaBaMu KpUMIHAJ13a1lli BBa)Ka€ HACTYIHI OOCTaBUHU:
1)  icHyBaHHS CyCHiJIbHO-HEOE3MEUHOI MOBEAIHKH, SKa MOTPeOye KpUMiIHAIBHO-
MPaBOBOi 3a00pPOHHU;
2)  BIJHOCHY NOIIUPEHICTh CYCIUIbHO-HEOE3MEUHUX /TisIHb;
3)  3MiHy yABIIE€Hb NPO CTYIIHb CYCHJIbHOI HEOE3MEKU JISTHHS,
4) 3MiHY 3araJbHOBU3HAHOI MOPAJIbHOI OI[IHKHU BIJIMOBIAHOTO A1STHHS;
5)  BUKOHaHHS JIEPKABOK MIKHAPOIHO-TIPABOBUX OOOB’S3KIB 3 OXOPOHU TIPaB
JIOJIUHI.

Ha nymky I'. 3106iHa BapTO BUJIUIATH TaKi OKpeMI MiJCTaBU KpUMiHaATI3aMil
CYCHIbHO-HEOC3MEUHUX JTISTHb:
1) HecnpuATAMBY AMHAMIKY MEBHOTO BHAY CYCHUIbHO-HEOE3MEUYHHMX [isiHb, SK1
paHille He YTBOPIOBAIH CIEIIaIbHOTO CKIIAAy 3JI0UHHY;
2) BUHUKHEHHS1 a00 CYTTEBUU PO3BUTOK HOBOI I'PYNH CYCHIJIBHUX BIIHOCHH, IO
B1JI0YBAa€THCS HA 0a31 EKOHOMIYHOTO UM TEXHIYHOI'O MIPOTPECY;
3) BIOKPUTTS MIKiIJTMBUX HACTIIKIB TOCIIOAAPCHKOI Ta 1HIIOI AISUTBHOCTI JIFOACH, Y

3B’SI3KY 3 YUM BUHHMKA€E HEOOXIAHICTH OOMEKUTH (DOPMH Ta MEXKI1 TaKOi ISIIbHOCTI;

" Anekcanapos 0. B., Antunos B. 1., Bomoasko M. B., ymopos O.O. ta in. Kpuminaishe mpaso
Vkpainu. 3aranbHa yacTHHA: HiApydHUK / 3a pex. M. I. Menbnuka, B. A. Kinumenka. 5-e Buz., nepepo0. ta jor.
Kwuis: Atika, 2009. C. 158.

2 Bano6anosa . O. Teopis kpumiHamizamii: aBroped. muc... kaHn. opua. Hayk: 12.00.08 / Omec. Hail.
topua. akaja. O., 2007. C. 10.

* Torin O. Mixcrasu KpuMiHanizamii aisHe. /Ipaso Vrpainu. 2005. Ne 2. C. 97.
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4) cyTTeBa Ta parToBa 3MiHA COIIAILHOTO, €KOHOMIYHOTO 200 MOJITUYHOTO CTaHY
B pe3yJbTaTi BiliHU, CTUXIHHOIO JMXa, HEBPOXKAIO Ta 1HIIMX IO, IO MOXYTh
0OyMOBUTH TIPEBECHTUBHY KpPUMIHAJI3aIll0, SKa 3IHCHIOETBHCS IE 0 TOTO, SK
MOJIMBI BIAMOBIIHI CYCIIJIbHO-HEOe3MeuH1 J1i Ha0yAyTh pealbHOTO MOIIUPEHHS;
5) Takuil pO3BUTOK CYCHUIbCTBA, SKUA BHU3HAYAE HETEPIUMICTh, OCOOIUBY
HEOE3MEeYHICTh NeIKuX Aii, 3 IKUMH paHillle T0BOAMIOCH MUPUTHUCS, alie 32 HOBUX
YMOB TaKl Jiii TOYUHAIOTh CYNIEPEUUTH MAaHYIOYOMY YCTPOIO CYCHUIBHUX BIAHOCHH
ab0 OTPUMYIOThH peasibHy 0a3y AJisl iX BUKOPIHEHHS;

6) HEOOXiAHICTh BHKOHAHHS 3060B’S3aHb 38 MIKHAPOIHIMH yTOJAMH .

HaBeneni BuIie mepenikd — MiJICTAB  BCTAHOBJICHHS ~ KPUMIHAJILHOI
BIIMOBIJAIBHOCTI 3a T€ YM 1HIIE JISSHHS MOKHA BHU3HAYUTH, K (PakTopu, 110
3YMOBJIEHI COIlIaIbLHUMU TPUYUHAMU BHHUKHEHHS a00 3MIHUM KpHUMIHAJIBHO-
IIPaBOBOI HOPMH.

Ha naymky O. O. [Ilamenka, y KpUMiHaJIbHOMY TIpaBi MpOIIEC
MPAaBOYTBOPEHHS CKJIAMA€ThCs 3 KpUMiHamI3amii, Koiu ¢GopMyeThcs morpeda y
KPUMIHAJIBHOMY 3aKOHOJABCTBI, Ta COLIaJbHOI OOYMOBJIEHOCTI KPUMIHAJIBHO-
MpaBOBOI HOPMH, KoM (OPMYETHCS camMa HOpMa, IO BIAMOBITAE €TaIy
TIPAaBOTBOPYOCTI .

TakuM 4YHWHOM, TIJbKM BCTAaHOBUBIIM BIAIIOBIIHICTE IIEBHOTO TISSHHS
MmiJicTaBaM KpHMiHaji3aIli, MO)XHa BECTH MOBY IpPO HASBHICTh COIlaJIbHOT
obymosnienocti HopM KK, 1m0 nependavaroTh KpuMiHaIBHY BIAMOBIIATBHICTH 3a
BUYMHEHHS KOHKPETHUX KPUMIHAJILHUX TPABOMOPYIIEHb.

Tox, BUIllE3a3HAYCHUH MPOIIEC, STKUM Ma€e HAa3BY KpUMiHaJI3allis, A€ 3MOTY
OCIIIIUTH CoIllaIbHYy 00YMOBJICHICTb BCTAHOBJICHHS KPUMIHAJIBHOT
BIJIMOBIIAJILHOCT1 32 KOHKPETHE KPUMiHAIbHE MPABOMOPYIIIEHHS Ta 3’ SICYBAaTH YU €

COLIlAJIbHO 0OYMOBJIEHUM 1CHYBaHHS MEBHOI KPUMIHAJIBLHO-TIPABOBOI 3a00poHU. Sk

* Jarens I1. C. Ta in. OCHOBaHHS YrOIOBHO-IPABOBOTO 3aMpeTa: KPUMHHAIM3AIMS M IeKPHUMHUHATH3ALIS:
moHorpadus / otB. pen.: B. H. Kyapssues, A. M. Skosnes. M.: Hayka, 1982. C. 205-206.

> Mamenko O. O. ComianbHa 00YMOBIEHICTh KPHMiHANBHO-IPABOBHX HOPM: [HC. ... J-Pa IOPHJ. HayK:
12.00.08. Xapkis, 2019. C. 169.
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3azHavae mojo 1poro O. IlamieHko, MOHSATTS «KpUMIHATI3AIlSA» 1 «colllajbHa
0OyMOBIICHICTh» HE € CUHOHIMaMu. [Ipo kpumiHamizaIio Ciif BECTH MOBY, KOJHU
HAeTbcs MpOo CYyCHUIbHO-HEOEe3MeuHl MisHHA (SBUIA 00’€KTHBHOI AIMCHOCTI), a
colfiajJbHa 00yYMOBJIEHICTh CTOCYETHCSI BJKE HE JIisiHb, a 3aKOHY MPO KPUMIHAJIbHY
BiOBiqaIBHICTE .

Couyianvna  00ymoeneHicmes  8i0nogioanbHOCMi 34  KPUMIHATbHE
npaeonopyuienna  «Bmpyuanna y  OianvHicme  0epicasnozo - OiAuay.
JlocmimxeHHss Oyab-SKOi HOPMH 3aKOHOJIABCTBA YKpaiHM MPO KPHUMIHAIBHY
BIJIMOBIJIAJILHICTh Oy/ie HEMOBHUM 0€3 BUSBIICHHSI TUX OOCTaBUH, 1110 MIPU3BEIIU 10
ii nmpuiiHATrTa. Tox, HasBHICTE y KK Vkpainm HoOpmu, skoro mnepeadaueHa
BIJINOBIJIAJIBHICTD 3a MPOSIBU HEOE3MEUYHOI0 BTPYYAHHS Y JISJIBHICTD JE€P>KaBHOTO
nisiya (cr. 344 KK Ykpainu), BUKIUKae HEOOXITHICTh PO3TIIIHYTH MUTAHHS 1100
il coliayibHOI OOYMOBJIEHOCTI, IO JAaCTh 3MOTY 3’SICYBAaTH JOUUIBHICTh 1CHYBaHHS
3azHayeHoi Hopmu B OcobmnuBiii yactuHi KK Ykpainu.

Bapro 3a3HauunTH, 1110 y Teopli KpUMIHAIILHOTO MpaBa TIyMA4YeHHs MOHATTS
«colliayibHa OOYMOBJICHICTBY 3IIMCHIOETHCA TO-pI3HOMY, aje MWoro 3MicT
3BOJIUTHCS JIO BCTAHOBJICHHS BIJIIOBIHOCTI KOXKHOI HOPMH 3aKOHOIABCTBAa PO
KPUMIHAJIBHY BIJIMOBIJAJIBHICTE MOTpeOaM CYCHIIbCTBA, & CaMe€ 10 TOro SIKOH
MIpOI0 BOHU BIJOOpaXarOTb BUMOTM JKUTTA, B SKIA Mipl BIANOBIAAIOTH
MPaBUJILHOMY CTaHy pedei 1 4 3aKpiIUTIOI0Th CaMe Ti CYCIUIbHI BIAHOCHHH, IO
MalTh OyTH 3aXHUILIEHI. YPaxoBYIOUM, IO TEPMIH «COLliaJibHA OOYMOBJIIEHICTbHY
O3HAYA€E «3AIEKHICTh BIJ] yMOB CYCHUIBHOTO KHUTTS», TO COI1aJIbHO O0OYMOBJICHOIO
BapTO BBaXKaTH JIMIIE Ty HOPMY 3aKOHOJIABCTBA TPO KPUMIHAIBHY
BI/IMOBIJAIBHICTD, SIKa BIIMOBIAA€ YMOBaM CYCH1JIbHOTO KATTA .

VY uijgoMy, OCHOBHUM 3aBJaHHSM COLIaJIbHOI OOYMOBJIEHOCTI € BHUBUEHHS
(dakTopiB, 110 BIUIMBAIOTh Ha CTBOPEHHS HOPM Ta 1HCTUTYTIB 3aKOHOJABCTBA IPO

KpUMIHAJIbHY BIJIMOBIATBHICTh Ta HAa 1X €(QEKTUBHICTh, OCKIIBKH JOCTATHBO

% Mamenko O. O. Kpuminaniszanis Ta couiansua 06yMoBieHicTs. Bicnuk Acoyiayii kpuminanbhozo npasa
Yxpainu. 2017. Ne 1 (8). C. 58.

’ Hamenko O. O. ComianbHa 00YMOBIEHICTh KPHMiHANBHO-IPABOBHX HOPM: [IHC. ... J-Pa IOPHJ. HayK:
12.00.08. Xapkis, 2019. C. 159.
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e(eKTUBHOIO MOXe OyTH JIMIIE COILialbHO-00YMOBJIEHA 3aKOHO/IaB4Ya HOpMA, IO
BiloOpakae 00’€KTHUBHI MOTPEOM KPUMIHAJIBHO-NIPABOBOI OXOPOHM HAMOLIBII
BOKJIMBUX CYCIUTBHUX BITHOCHH.

Tak, 30kpema, B. 1. bopucoB Biamivyae, 10 coliaJIbHO-IIPaBOBA
OOyMOBJICHICTh KPUMIHAIBHOTO 3aKOHY BH3HAYAETHCS PI3HOMAHITHUMH 32
3HAYYIIICTIO COIlaIbHUMH, EKOHOMIYHMMH, TOJITUHYHUMH, TICUXOJOTTYHUMH,
NpaBOBMMU Ta IHIIMMU YWHHUKAMH, BCTAHOBJICHHS W PO3KPUTTS SAKUX J1a€
MOJKJIUBICTh TOSCHUTH HEOOXITHICTh KPUMIHAJIBHO-TIPABOBOI OXOPOHU MEBHHUX
CYCNUIbHUX BIJIHOCHH, NPOTHO3YBaTH PO3BUTOK THUX YW IHIIUX 1HCTUTYTIB
KPUMIHAIBHOTO 3aKOHOJABCTBA, MiABUINMTH OOIPYHTOBAHICTh 3MICTy 3aKOHY'.
BueHuii 3BepTae yBary Ha HEOOXIJHOCTI MOB’A3yBaTH KIJIbKICTb 1 BHYTPIIIHE
HAMOBHEHHS (PAKTOPIB COILIAIBbHOI OOYMOBJIEHOCTI ICHYBaHHS 4YHM MPUAHSTTS
KPUMiHAIBHO-IIPABOBOT HOPMH (IPYITH HOPM) i3 IIPEIMETOM JOCIIJKECHHS .

I1. C. TobGonkin A0 yucna (akTopiB, MO MOPOJKYIOTh ICHYBAaHHS HOPM
KpUMIHAJIBHOTO TIpaBa, BiJIHIC €KOHOMIYHI, IMOJITHYHI, TICHXOJIOT1YH1, MOpaJIbHI Ta
iH. [Ipy npoMy, Ha HOro AYMKy, CyCHUJIIbHa HEOE3MEYHICTh € €AUHOI YMOBOIO
BCTAHOBJICHHS KPUMIHAIBHOI BiAOBiJaIbHOCT] MisHB .

Heo0OxinHo BigzHauuTH Takox nosuiito M. B. KapueBcbkoro, sikuii okpeMo
pPO3MJISTHYB TIJCTaBM KpPUMIiHAMI3alll CYCHUIbHO HEOE3MEUHUX TMOCATaHb Ta
YUHHUKHA COIlaJbHOI OOYMOBJICHOCTI KPHUMIHAJIBHO-TIPABOBOI OXOpOHU. Takum
YUHOM HAayKOBEIlb 3a3HauMB, [0 TMOHATTS «COIlalbHa OOYMOBIICHICTBY 1
«KpUMIHATI3allish HEe BAPTO BUKOPUCTOBYBATU SIK CHHOHIMU.

Hapermri, O. O. [Tamenko 3anpornoHyBaB cUCTEMY 000B’SI3KOBUX 00CTaBUH
COLIIAJIbHOI  OOYMOBJIEHOCTI OXOPOHHHMX KpPUMIHAJIBHO-IpaBoBUX HOpM. [lo

3a3HAUEHOI CHCTEeMHM BXOSITh Takl YyHIBepcalibHl O0O0OB’S3KOBI 00CTaBUHHU:

Bopucos B.I. CucremMHuii minxin mnpu BH3HAYCHHI IJACTaB KPHMiHAIBHONIPABOBOI 3a00pOHM.
Memooonoeiuni npobnemu npasosoi nayku: MaTepiain MibKHap. HayK. KoH®. (M. XapkiB, 13—14 rpyans 2002 p.).
Xapkis: [IpaBo, 2003. C. 288.

Bopucos B.U. OcHoBHBble mpoOneMbl OXpaHbl O€30IIaCHOCTH NPOW3BOJICTBA B  YTOJOBHOM
3aKOHOJATeNbCTBE YKpauHbL: AuC. ... A-pa opuf. Hayk: 12.00.08. Xapekos, 1992. C. 29-30.

' ToGonkun I1. C. ConmanbHas 06yCIOBIEHHOCTh YrOJIOBHO-PABOBBIX HOPM: MOHOTrpaus. CBEpIIOBCK:
Cpean.-Ypan. kH. u3a-so, 1983. C. 7.
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1) cycniiyibHa HeOe3Me4HICTh, 2) CHIBPO3MIPHICTh MO3UTUBHUX 1 HETaTUBHUX
HaciaKIiB 3a00poHH, 3) MOXJIMBICTH OOpOTHOM 3 JISTHHAM 3a JIOIIOMOT'OIO
KPUMIHAIBHO-TIPABOBUX 3aXO/IB Ta HEMOXJIHMBICTH OOpOTHOM 3a JOIMOMOTOIO
1HIIUX, 4) HasgBHICTh PECYPCIB JJIA 3A1MCHEHHS KPUMIHAIBHOTO IEPEeCyiyBaHHS
(MaTepiaNbHUX, IHTEICKTyaJbHUX, MPOLECYaTbHUX TOIIO), 5) CUCTEMHO-TPAaBOBA
HECYIepewINBICTh, 6) OC3MPOTraNbHICTh 1 HEHAJAMIPHICTh 3a00pPOHH, 7) MOBHOTA
ckaagy 3mounny' . Ha ioro ayMKy, KpHMiHAIbHE 3aKOHOJABCTBO 3araioM i
OKpeMi HOro 1HCTUTYTH HE BMHUKAIOTh caMi CO00I0, a € MPOIYKTOM COLIaTbHOT
JIHACHOCTI.

OTxe, NUTaHHS COLIaIbHOI OOYMOBJIEHOCTI 3aKOHY NP0 KPHUMIHAIBHY
BIIMOBIJAIBHICTD, 3arajioM, Ta MOT0 OKPEMHUX HOPM, 30KpeMa, MOCiAa€ Ba)KJIUBE
MiCIIC¢ B Haylll KpUMiHaJIbHOTO MpaBa. HeoOXimHO 3a3HA4YMTH, IO CoIliajdbHa
0OyMOBJIEHICTh BCTAHOBJICHHSI Ta 30€peKEHHSI KPUMIHAJIBHOI BIAMOBIAAIIBHOCTI 3a
NEBHI KPUMIHAJIbHI MPaBOMOPYIICHHSI € HEBIJ €MHOIO CKJIaJJOBOIO YACTUHOKO iX
KPUMiHAJIbHO-IPABOBOT XapaKTEPUCTUKH.

Tox, couiagbHa 0OOYMOBJIIEHICTh HOPMH 3aKOHOJABCTBA NPO KPUMIHAIBHY
BIJIMOBIJIATIGHICTh TIepen0avyae BpaxyBaHHS MiJ 4ac il CTBOPEHHSI Ta ICHYBaHHS
O0aratboXx OOCTaBMH cepel SKMX Yy MeXaxX JaHOi CTaTTl PO3IMJITHEMO OCHOBHI:
CYCIUJIbHY HEOE3IEeYHICTh Ta BIJHOCHY MOMIMPEHICTh JIISTHHS.

JlocmipkeHHsT MUTaHHA coliaibHoi 00ymoBieHocTi Hopmu KK VYkpainu,
AKOIO TependadyeHa KpUMIHAJIbHA BIANOBILAANBHICTh 3@ BTPYYAHHS Y JISJIbHICTD
JIEp’)KaBHOTO Jisya JOLUUIBHO Oyino O po3moyaTd 31 3’4ACYBaHHS TEPIIOl
00OB’SI3KOBO1 OOCTaBMHM — CycHiabHOI HeOe3meuHocTi. OTOoX, CycHijabHa
HEOE3MeYHICTh — 1€ 3HaTHICTh MAISHHS 3aloJi0BaTH ICTOTHY IIKOAY OcO00l,
CYCIIUJICTBY YH JIEpKaBi a00 CTBOPIOBATH 3arpo3y Takoro 3amojisaHs. CycniabHa

HEOE3MeyHICTh — TOJIOBHA, HAWOUIbII CyTTEBA O3HaKa KPUMIHAJIBHO-

" TMamenko O. O. O6CTaBUHM, O BH3HAYAKOTH COLiaTbHY OOYMOBJIEHICTh OXOPOHHHX KPHMiHAIBHO-
NPaBOBUX HOPM (3aKOHIB MNP0 KPHUMIHAIbHY BIANOBINANBHICTE). AKmyanvHi npobremu  KpuMiHaibHO!
8ionogidanbHocmi: Matepiany MiKHap. Hayk.-npakT. koHd. (M. XapkiB, 10-11 xoBt. 2013 p.). Xapkis, 2013.
C.212.
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MPOTUIIPABHOTO TMOCSATaHHS, HMOr0 BHU3HAYaJIbHA BJIACTUBICTh, 110 IMpPUTaMaHHA
JINIIE KPHUMiHAIBHOMY IIPABOMOPYIICHHIO .

PO3KpuUTTS 3MICTY CyCHITEHOT HEOE3MEUHOCTI SBIISIE COOOI0 aHaMi3 11 AKICHOT
1 KUTbKICHOT XapakTepucTuK. KiJIbKiCHa XapaKTepUCTUKA — 1€ CTYIHb CYyCHiJIbHOT
HEOE3MEeUHOCTl, a fKICHAa — XapakTep CycnuipHOI Hebe3nmedHocTi. Kputepiem
BU3HAYCHHS XapakTepy CYCHIJIbHOT He0e3MeYHOCTI KPUMIHAJIBHOTO
MPaBOMOPYILICHHS €, MEpPeAyCiM, BaXKIWBICTb, 3HAYMMICTh 00’€KTa, Ha SKUU
MOCATa€ KPUMIHATBHO-TIPOTUTIPABHE MISIHHA, XapaKTep CYCIIIbHOI HeOe3MeYHOCT]
TaKOX 3aJIKUTH BiJ] BUJY Ta PO3MIPY 3aBJIaHOI IMKOIU 00’€KTY KPUMIHAJIHHO-
IIPaBOBOI OXOPOHU UM MOXKJIUBOCTI ii 3aBIAHHA .

Otox, cycniibHa HEOE3NMEUHICTh — 1€ 3JaTHICTh JiSIHHS 3allojil0BaTh
ICTOTHY IIKOJY 0C001, CyCIUIbCTBY YW Jiep>KaBl ab0 CTBOPIOBATH 3arpo3y TaKOro
3anofisiHHg. CycrniibHa HEOE3NEYHICTh — TOJOBHA, HAWOUIbII CyTTEBA O3HAKA
KPUMIHAJIBHOTO  MPABOIMOPYIIEHHS, WOro BHU3HAYaJlbHa BJIACTUBICTh, IO
npUTaMaHHa JIUIIE I[bOMY BHUIY IIPaBOMOPYIIEHb.

YpaxoByroun, IO KPUMIHAILHAM IPABOTIOPYIICHHSIM MOJXKHA BH3HATH
TUIBKH TaKe JISHHS, SIKE€ 32 CBOIM 3MICTOM € CYCHIJIbHO HEOE3IEUYHHM, TO aHai3
11€1 00CTaBUHU J03BOJISIE€ 3a3HAYNUTH, 110 COI1aIbHO OOYMOBJICHUM € JIUIIE 1STHHS,
CyCIJIbHA HEOE3MEeYHICTh SIKOr0 3 TOYKH 30py KPUMIHAIBHOTO MpaBa € JI0CTaTHBO
BHCOKOIO.

IHlonamma ma poav Oepicagnux 0iauie y OiAAbHOCMI Oeprcasu.
3araJibHOBIZIOMO, 110 KPUMIHAJIBHE IPaBOIOPYIICHHS, IO TepeadadyeHe cr. 344
KK Vkpainu, BCTaHOBIIOE€ KpHMIHAJIbHY BIANOBIJAJBHICT, 32 BTPYYaHHS B
JISUIBHICTD  JCP’KABHOTO Jisiya 3 METOI0 TMEpPElIKOJUTH BHUKOHAHHIO HUM

CIIy’K00BHX 000B’s3KIB 200 JOOUTHUCS TPUIHATTS HE3aKOHHUX PIIICHb.

"2 Capuenko O.O. Il[og0 comianbHOi 06GYMOBIEHOCTI BCTAHOBJICHHS KPHMiHANBHO-IPABOBOI 3a6OPOHH.
36ipnux  Haykosux npayb XapKiCbkoeo HAYIOHANbHO20 nedazociynoeo yHigepcumemy imeni I. C. Ckoeopoou
«IIpasoy. 2016. Bum. 24. C. 14.

P ®pic II. Kpuminanisanis i JekpuMiHaiizauis y KpHMiHaIbHO-TIPaBOBiH momituii. Bicnux Acoyiayii
Kpuminanvrozo npasa Ykpainu.2014. Ne 1 (2). C. 27.
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OO0'eKTOM 3a3HAYEHOTO KPUMIHAJIBLHOTO TMPABOMOPYIIEHHS € HOpMallbHa
JISUTBHICTD CIIY»KOOBUX 0C10, BUUEPITHUM TIEpeNIiK SIKUX HaBEISHUM y JUCIIO3UINT
CTaTTi, @ TAKOXK aBTOPUTET OPraHiB ACpKaBHOI BIAAH, SIKI BOHU MPEICTABISIOTh.

Tos, Horo BUNHEHHS TIEPEIIKOKA€ HOPMaIbHIN MISUTBHOCTI BUILIUX OPTaHiB
JIep’KaBHOI BIaAM, 3aBaka€ MPEACTaBHUKAM BIaAM NPUHAMATH DIIICHHS, MOXeE
CIOPUYMHUTU MIKOAY IX aBTOPUTETY Ta 3arpoXkye CTaOUIBHOCTI AEMOKPATHUYHUX
IHCTUTYTIB JIEp’KaBH 3arajoMm.

[lotepminmii Bifg KPUMIHAJIBHOTO MPABOMOPYIICHHS € Y BCIX BHIIaJKax
BUMHEHHS CYCIUIBHO HeOesneuyHoro missHHsg, mnependadenoro KK. Onnax
3aKOHOJIaBEIIb JAJIEKO HE 3aBXKJU BKAa3ye€ Ha MOTEPHUIOro, (GOpMYJIOYH HOPMY
3aKOHY MPO KPUMIHAIbHY BIANOBIAANBHICTE. TOMY B T€OPil KpUMIHAIBHOIO IIpaBa
MOTEPIUIOTO BITHOCATH 10 (aKyJIbTaTUBHUX O3HAK 3arajbHOI MOJEl CKJIaay
KPUMIHAIBHOTO TPABONOPYIICHHS . Y HAIIOMY BHIIAJIKy 3aKOHOJABELb B
nucno3utii 4. 1 ct. 344 KK Ykpainu BkazaB Ha MOTEPIIJIOTr0 — HUM € JIepKaBHUN
Jisd. A OTKE B CHCTEMI O3HAK CKJIATy KPUMIHAJIBHOTO TPaBOIMOPYIICHHS,
BIIMOBIAANBHICTh 3a sike mnependaudeHa ct. 344 KK Vkpainu, norepminuii €
000B’SI3KOBOIO O3HAKOIO.

[Tinkpecaumo, 10 BUYEPITHUN MEepesiK TOTEPIUTMX BiJl JaHOTO JisHHSA 0Ci0,
AKl € JepKaBHUMHU JissuamMu HaBeneHud y 4. 1 cr. 344 KK. Jlo HMX HayiexaTs:
IIpesunent VYkpainu, ['omoBa BepxoBHoi Pagum VYkpainu, HapoaHui aemyrar
VYkpainu, [Ipem’ep-minictp Ykpainu, uieH Kabinery MinictpiB Ykpainu, ['osoBa
Koncrurymitnoro Cyny VYkpaiaum, cymns Koncrturymiitnoro Cyay VYxkpaiuw,
l'ojoBa uym winen Bumoi paaun mnpaBocyaas, [onoBa um wnen Bwumoi
KBamQikamiitHoi KoMicii cyaaiB YkpaiHu, YmoBHOBaxeHud BepxoBHoi Paau
VYkpainn 3 mpaB moguHu abo Horo mpenctaBHUK, Jupektop HarionanbHOTO
aHTUKOpYIUiiiHOro 010po Ykpainu, [dupextop JlepxkaBHOro OH0po po3CiiayBaHb,
Hupexrtop bropo exonomiunoi Oe3nexu Ykpainu, ['enepanbpanii mpokypop, ['onosa

PaxynkoBoi manmatu abo iHmmid uneH PaxynkoBoi manatu, ['onmoBa abo uneH

' Bopucos. B. 1. BuGpani TBopu. Kn. 2. Xapkis: [Tpaso, 2023. C. 295.
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[lentpanbHoi BuOOpUOi KoMmicii, ['onoBa HarionanbHoro 0aHky YkpaiHu, 4jieH
HamionanpHoi pagu Ykpainu 3 nuTaHb TeneOadeHHS 1 paaioMoBieHHA, ['oioBa
AHTUMOHOMIONILHOTO KoMiTeTy YKpainu, ['omoBa donay pepxkaBHOrO MaiHa
VYkpainu, ['onoBa Jlep>kaBHOro KOMITETY TeieOadeHHs 1 paJlOMOBJICHHS YKpaiHH,
yieH HarioHanmpHOI KOMICIT, 10 3IHCHIOE JIepKaBHE PETYIIOBaHHS y cdepax
CHEPTEeTHKH Ta KOMYHATBHUX MOCTYT .

Cnix BIAMITUATH, IO AEp>KaBHI Jisi4l, HABEJICHI Y MEPEIIKYy, YOCOOIIOIOThCS
13 camMOI0 Jep’KaBOr0, TOMY [Iii MPOTH HUX Ta iX AISUTBHOCTI 3aBIAlOTh 3HAYHOI
IIKOAM IMIJIKY JIep’kaBU Ta i opranam Biaau. EdekTuBHA NisUIBHICTH OpraHiB
BJIJM € TApPAHTIEIO JOTPUMAHHS MIPaB Ta IHTEPECIB TPOMAJISH, a TAKOXK, YCHIIITHOTO
BUPILIEHHS 3aBAaHb, KOTPl CTOATH MEpPEN JAEP:KaBOIO 1 cycHinbcTBOM. Jlepxkasa,
HAJUIIIOYN OCI0, SIKI TPEJICTaBISIOTh BUIII PIBHI JEp>KaBHOI BIAJU TEBHUMU
MOBHOBXEHHSAMH, 3a0e3neuye iX MNOCHIEHOI OXOPOHOK, 00 BOHU MOTIJIH
Oe3rnepenkoiHo, 0e3 Oy/b-IKOr0o CTOPOHHBOTO BIUIMBY, a JIMIIE BiAIOBIIHO [0
3aKOHY, BUKOHYBaTU CBOi (yHKIi. CaMe TOMy B JISHHSIX, CHOPSIMOBAaHUX IMPOTH
IIPEICTaBHUKIB JAEP>KABHOI BJIAAU Yy 3B 53Ky 3 iX AISUIBHICTIO, Jep)KaBa 0auuTh, B
NIepIIy Yepry, MOCSTaHHS caMe Ha JIepKaBHO-BJIaJHUI aBTOPUTET.

VYpaxoByrouu, 10 Jep>KaBHI [is4l, SIKI MPEACTABISIIOTh 1HTEPECH OpPTraHiB
JIep’KaBHOI BIAJAW BUIIOTO PIiBHS, OUIBLION MipOol OEpyTh y4acTb B OXOPOHI
IpPOMaJICHKOTO TOPSIIKY Ta MiATPUMaHHI OCHOB HAIllOHAIBHOI Oe3MeKku YKpaiHw,
3aXMINAIOTh CYBEPEHITET Ta HE3aJeXKHICTh HaIlol JIepXaBU BiJ 30BHINIHBOT
30poiHOI arpecii, 11e poOUTh iX OUTBII Bpa3IMBUMH IO CTOPOHHBOTO BIUIUBY Ha iX
TisUTBHICTE ©.

Cmamucmuyni Oani. HacTynmHOO yMOBOIO KpHUMiHaji3allli € BiJHOCHA

nommpeHicTh AistHHA. [Ipy oMy MOTPIOHO BUXOIWUTH 3 TOTO, IO MOIIUPEHICTH

" Kpuminansuuit konexce Ykpainu. Bidomocmi Bepxosnoi Paou Yxpainu (BBP), 2001, Ne 25-26, cr. 131
(B pemakuii Big 19 cepras 2022 p.).

6 Manbuesa A. B., Bopucos B.I. ComianpHa 0OYMOBIEHICTH BiNMOBINANEHOCTI 3a KpHUMiHAJIBEHE
MPaBOMOPYIICHHS ~ «BTPYYaHHS y  JISUIBHICTH — JepKaBHOTO  Jisva». Emextponne  BumanHs. URL:
https://conf.ztu.edu.ua/wp-content/uploads/2022/11/45-1.pdf (nara 3BepHenns: 23.01.2023).
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iSHHS — 1ie TIOHATTS BifgHOCHE. MOro KiNbKiCHI MOKAa3HMKM MOXYTh KOJIMBATUCS
3aJIeKHO Bij1 0aratbox (hakTopiB, 1 MEPEAYyCiM, BiJl BUY TTOCSATAHHS.

Hwxkye na migcraBi oQIimMiiHUX CTaTUCTUYHUX JaHUX | eHepasbHOL
npokypatypu Ykpainu (I'TIY) 3a 2015-2021 pp., po3mIsiHEMO NOIIUPEHICTH
nocimimkyBaHoro misHHA. Tak, y 2015 p. 3a crarrero 344 KK VYkpainu Oyio
00JIIKOBaHO 8 KpUMIHAJIBHUX MpaBomnopyiieHb, y 2016 p. — 11 npaBonopyiieHs, y
2017 p. — 5 npasonopymiens, y 2018 p. — 14 npaBonopyuiens, y 2019 p. — 19
npasomnopyiiens, y 2020 p. — 24 npaBonopyuieHs, y 2021 p. — 21 kpuMiHaIbHUX
npaBonopyiieHb, y 2022 p. — 5 KpUMIHAJILHUX MPaBOMOpYIIeHb. Kk MU 6aduumo,
ycsoro  mpotsirom  2015-2022  pp. oOmikoBano 107  KpuMiHaIbHHX
NPaBONOPYIIeHH S, iependaueHux cr. 344 KK Yipainn'’,

[IpoananizyBaBiu OQIiIiiHy CTATUCTUKY MO0 OOJIKY KpUMIHAJIBHUX
npasonopymenb y €PJIP mporsrom 2015-2022 pokiB, BIAMIYAEMO B LIJIOMY
CTpiMKe 301IBIICHHS KITBKOCTI KPUMIHAJIBHUX MPABOMOPYIIEHD, 1110 MOJISITal0Th Y
BTPYYaHHI y JISUTBHICTh I€PKABHUX AISYiB, sIKI IPEJCTABISAIOTh aBTOPUTET OPTaHiB
JepKaBHOI Blaau. AJjie, HE3Ba)KalOUM Ha YHUCJIEHHI 3asBU Ta BEJIUKY KIJIbKICTh
dakTiB BTpy4YaHHS Yy AISUIBHICTH MPEJACTABHUKIB JIEpPKaBU, KUIbKICTh BUPOKIB Y
TaKUX CIpaBax AOCUTh HE3HAUHA, 110 CBIAYUTH PO MPOOIEMATUYHICTh peati3anli
KpUMIHAJILHOI BiAMOBiAaNbHOCTI 3a cT. 344 KK Ykpainu.

Bucnoexku. JlocnijpkeHHs — collialibHOT  OOYMOBJIEHOCTI  BCTAaHOBJICHHS
KPUMIHAJIBHOT ~ BIANOBIJAJIBHOCTI 32  KOHKPETHUW  BUJ ~ KPUMIHAJIBHOIO
MPABOTIOPYIIICHHS JI03BOJIIE OINIHUTH, YW OOIPYHTOBaHO Oyna 3aiiCHEHHS
KpUMIHAJI3a1[isl BIAMOBIIHOTO AisIHHS (IEBHOTO BUY JIFOJICHKOI MMOBEIIHKHM) UM HI.

VY3aranpHIOI0YM BUIIEBUKIIAI€HI OOCTaBUHU , MOXHA IPUUTH 10 BUCHOBKY
0 KpUMIHAJI3AIis ISHHS, SKa MOJISITa€ Y BTPYYaHH1 Y MISUTBHICTBH JIEP>KaBHOTO

nis49a 3 METOIO MEPEIKOIUTA BUKOHAHHIO HUM CIIY>KO0BHX 000B ’s13K1B a00
y

"7 TIpo 3apeectpoBaHi KpHMiHaIbHI MPABONOPYIICHHS Ta PE3yJIbTaTH X JOCYHOBOIO PO3CIIiLyBaHH.
I'enepanbna IIpokypatypa VYkpainu: odiniitanit BeOCakT. URL:
https://old.gp.gov.ua/ua/stst2011.html?dir id=114140&amp;libid=100820&amp;c=edit&amp; c=fo (mara
3BepHeHHs: 17.02.2023).
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NOOUTHUCS IPUWHATTS HE3aKOHHUX PIIIEHb Oyjla BUIIPABJAHOO TA € COLIAIBHO -
00YMOBJICHOIO.

Tox, 1O CTOCYeTbCS  CYCHUIBHOI  HEOE3MEYHOCTI  KPUMiHATBHHUX
MIPaBOIIOPYILIEHb MPOTHU OCI0, SIK1 € HOCIIMU aBTOPUTETY OPTaHiB JIepKAaBHOI BN,
MOKEMO TOBOPHTH, 1110 BOHA € OE3CYMHIBHOIO. AK€ HOPMH, 110 PO3TJIAIAI0OTHCS,
OXOpOHSIIOTh TaKy BajJIMBY CKJIaJ0OBY IapaHTyBaHHs IpaB 1 CBOOOJ JIIOJAWHU Ta
IpPOMaJIIHUHA, SIK AISUIbHICTD anapary OpraHiB JepKaBu.

Ha nymxy C. M. I'ycapoBa, KpUMiHAJbHO-IPAaBOBA OXOPOHA aBTOPUTETY
OpraHiB JIep>KaBH Mae OyTH HalllIeHAa Ha CTBOPEHHS O€3MEeUYHUX YMOB BUKOHAHHS
iX TpaliBHUKaMHU CBOiX CIy:KO00BUX OO0OB’si3KiB. Bia TOro, HacCKUJIbKHA HaJiIMHO
3aXMIIEH] JEp’KaBOK0 IpaBa W 3aKOHHI IHTEPECH HOCIIB aBTOPHUTETY OpPraHiB
JIEp’KaBHOI BJIaJU, CYTTEBO 3aJIEKUTh TOTOBHICTh LHUX CYO’€KTIB BHUKOHYBAaTH
clyx060Bi 3aBnaHHA, piBeHb iX camoBimmaui Ta mpodecionamizmy'’. Binrak, y
JepkaBl  Mae 3a0e3ledyBaTHCS IOCHJIEHA KpPUMIHAJIbHO-IIPaBOBAa OXOpPOHA
IPEJICTAaBHUKIB aBTOPUTETY OPraHiB JEpKaBHOI BJIAJIH.

3aramoMm, KpUMIHaJbHO-IPABOBA OXOpOHA OCI0, SKI HAAUICHI (PYyHKLIAMH
YIPaBIIiHHS JI€P’KaBOI0 TMOJISATa€ y BCTAHOBJIGHHI MONEPEIKEHHS HE3aKOHHOTO
BTPYYaHHS Yy iX JISUIBHICTH 3@ JIONOMOTOK 3aKOHOJABUMX HOPM, SKUMHU
nependayeHa KpUMiHAJIbHA BIANOBIAAIBHICTh 32 BTPYYaHHS B AISUIbHICTh NEBHUX
KaTeropiit ociod, ki iFOTh BiJ IMEHI Ta B IHTEpecax Jep>KaBu, a y pas3l BTpyYaHHS —
MPUTATHEHHS] BUHHUX 0C10 O KpUMIHAJIBHOI B1JIMOBIATIBHOCTI.

Tomy nepskaBa 3abe3nedye CBOiX MPEICTABHUKIB HAJIEKHOIO OXOPOHOIO, Y
T. 4. HA HOPMaTUBHO-IIPABOBOMY PiBHIi, BiJ] OY/Ib-IKOTO CTOPOHHBOT'O BIUIMBY Ha 1X
3aKOHHY AISUTBHICTH, CIELIaIbHOK HOPMOIO, 10 Y HAILIOMY BUMNAJKy BU3HAUYEHA Y
cT. 344 KK VYkpainu.

Buknanene Buile gae 3MOry 3pOOMTH BHUCHOBOK MPO T€, IO JiSIHHS Yy

BUTJISIII BTPYYaHHS y JISIBHICTHh JEP>KaBHOTO Jisi9a OJHO3HAYHO € CYCHUIBHO-

" T'ycapos C. M. KpumMiHaibHO-IPaBOBHii 3aXUCT NPAIBHUKIB IPABOOXOPOHHUX OPraHiB Ta MEPCIEKTHBH
BIOCKOHAJNICHHS. Bichux kpuminonoeiunoi acoyiayii Yrpainu. 2015. Ne 3 (11). C. 34-35.
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HeOe3nmeyHuM Ta moTpedye 3a00pOHM 3aKOHOJABCTBOM IIPO  KPUMIHAJIBHY
BI/IIIOB11QJIbHICTb.

Pexomenoauii. Crifi MiAKPECINUTH, MO MpobdIeMaTuKa JI€BOCTI MISITBHOCTI
JepKaBHUX MIs9iB, 1 HABITh MUTAHHS CUCTEMHOIO IIJIBUINCHHS iX €(EeKTUBHOCTI,
OyAb-KOM HE BTpayald CBOEI aKTyalbHOCTI, TaK fAK Oydu 1 3aJMIIAIOTHCS
0e3mocepe/IHbO TMOB'SI3aHUMU 3 PIBHEM JIOCATHEHHS 3aBliaHb, 110 CTOATH IEpE]
opraHamu BJIaJiH.

Takum unHOM, JificHa €(EKTHUBHICTh ISAJIBHOCTI ACpXKAaBHUX Mis4iB B
MOTOYHUX YMOBAX CTABUTHCS Y MPSIMY 3aJICKHICTh BiJl Ti€T 0OCTaBUHU, HACKUIBKH
NOBHO CYCIIUJIbHI BIJIHOCHMHH, IO PETYJIOKTh 3IIMCHEHHS TaKOl ISUIBHOCTI,
3a0e3MeyeHi 3aKOHOAABYO BCTAHOBJICHMMH 3aco0aMy KpHUMiHAJIBHO-TIPABOBOI
OXOpOHH.

OToX, HEOOXIIHMM € YJOCKOHAJEHHS JIepKaBHOI MOJITHKU II0J0
YHOPMYBaHHs €(E€KTUBHOI Ta HaJIIMHOI OXOPOHM HAJIEXKHOTO (YHKIIOHYBAHHS
HOCI1B BEPXOBHOI BIIaJii y JEp>KaBi, MPEJICTaBHUKIB BUIIUX OPraHiB JIepKaBHOI
BIaAM YKpaiHW, AKI MOBHHHI 3a0e3leuyBaTH JEp:KaBHUI CYBEpEHITET YKpaiHu,
CTaOUIbHICTh (DYHKIIIOHYBAaHHS JEP)KaBHUX OpPTaHiB, JEMOKPATHUYHUNA PO3BUTOK
JIep’KaBU 1 CyCNUIbCTBA. BTpy4yaHHs y [iSUIBHICT TakKuWX TOCAIOBUX 0CI0
CTaHOBUTH CYTTEBY 3arpo3y JUIsl HaI[lOHAJIbHOI Oe3MeKH JepKaBh, TOMY JAepiaBa
3a0e3rneyye CBOIX MPEJCTaBHUKIB HAJIEAKHOIO OXOPOHOIO, Y T. Y. HA HOPMATUBHO-
MPAaBOBOMY PiBHI, Bil Oy/Ib-sIKOTO CTOPOHHBOT'O BIUIUBY Ha iX 3aKOHHY JISUTBHICT,
CHeIiajJbHOK HOPMOIO, 1110 TiepeadayeHa cT. 344 KK Ykpainu.

BuieBukinazeHe CBIIUATH MPO aKTyalbHICTh 3a3HAYCHOT TEMHU Ta BKa3ye Ha
HEOOXIHICTh MOMIMOJEHOT0 TEOPETUYHOTO JOCIHIJKEHHSI KPUMiHAIbHO-IPaBOBOI
XapaKTEPUCTUKN HE3aKOHHOTO BTPYYaHHS y MAISUTBHICTH JEPKABHOTO Jisda Ta
KPUMIHAJIBHOT ~ BIAMOBINAJILHOCTI 3a JaHEe KpPUMIHAJIbHE MPABOMOPYIICHHS,
OCKUIbKM JIMIIE TaKuil aHalli3 HaJacTh MOKJIMBICTH C(HOPMYIIOBATH HAYKOBO

OOTPYHTOBaHI TPOIO3HUIII IMIOAO0 YJOCKOHAJICHHS 3aKOHOJABCTBA YKpAaiHU MPO
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KpUMIHAJBHY BIIMOBIAANIBHICTh Ta HAJAATH PEKOMEHJAIlll CTOCOBHO ITIJIBUIIICHHS

e(eKTUBHOCTI MPAKTUKU HOTO 3aCTOCYBaHHSI.
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Maltseva A. V. Social context of establishing criminal liability for
interference in the activities of a state official

The concepts of "state" and "security” are closely related. The prospects for
the development of statehood will largely depend on the ability of the state and
society to create a system of security measures that is adequate to the level of
threats.

The relevance of the topic lies in the fact that the proper functioning of the
State requires proper activities of persons representing the highest levels of state
power. In case of encroachment or direct intervention in their activities, this can
threaten national security. Therefore, this issue is relevant and requires detailed
consideration.

It is necessary to ensure effective, comprehensive interaction between state
authorities. For this purpose, the effectiveness of the performance of official duties
by officials of the highest state authorities to the full extent and without possible
interference in their activities arises. The state is obliged to ensure proper
protection of such persons, including at the regulatory and legal level.

The purpose of the article is to investigate the grounds for establishing
criminal liability for a specific criminal offense provided for in Article 344 of the
Criminal Code of Ukraine and to clarify whether the existence of the
aforementioned criminal prohibition is socially conditioned.
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To achieve the stated goal, this scientific work analyzes the norms of the law
on the issue of criminal liability for interference in the activities of a state official.

The author characterizes the concept of criminalization of an act and
examines the grounds and principles for establishing criminal liability for this
criminal offense. The issue of the social conditioning of the criminal-legal norm
and the circumstances that led to its adoption is investigated. Statistical data for
the period from 2015 to 2021 are considered.

As a result, it is concluded that the criminalization of an act that involves
interference in the activities of a state official is socially conditioned and necessary
to ensure the proper functioning of the state and national security.

Key words: criminal liability, criminal law, interference, government
official, criminalization, social conditioning.
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9640.2023.19.276784 IPABOBUX IUCIHUILIIH Ta CYyIOYHHCTBA
CyMCBKOTO JIepKaBHOTO YHIBEPCUTETY

KOPYILIMHI PUSUKH Y BUILINA OCBITI:
BU/M, ITIPOSIBU TA TPOTUIS

Cmamms npuceésiuena 8axciusii ma axkmyaibHiu memi — KPUMIHOJLO2IYHIU
xapaxmepucmuyi ocooausocmelt NPOMuoii KOPYNYIUHUM PUSUKAM V GUYILL OCBIMI.
Aemop ananizye ponv xopynyii y cgepi suwoi ocgimu. 3oxpema, 3a3Havae, wo
Ginancosi nacnioku Kopynyii 6 oceimuii cghepi He maxi NOMIMHI 5K, HANPUKILAO,
KOpYnYisi 8 eKOHOMIYHIU, nonimuynitl cghepi uu cgepi OepircasHux 3axKynieenn,
OOHAK BAMNCIUBUM 3AB0AHHAM € NPOMUOdisi Kopynyii came 6 oceimHuiu cgepi.
Hazonowyemwscs, wo 6 ymosax koau cucmemu oceimu KOPYMROBAHA, AKAOEMIUHI
O00CSACHEeHHS CMAalomb MeHUl 8aXCIUGUMU, HIdC «368 sa3ku». Lle npuzeooums 00
HecnpageonIuso2o 00CmMyny 00 0C8IMHIX Modcaugocmet 0jisi 3000)8auyis.

Busuaromwvcsa konkpemui kopynyitini 0ii, sIKi MOd#Cymov 8100y8amucs Ha 6CIX
PiHAX 0CBIMHbOI cucmemu. J{OCaiOHCyrOmbCsl 8U3HAYEHHST NOHAMMS «KOPYNYIUHI
PUBUKUY, HAOAHI OpeaHamu 0epicasHoi 61adu ma UKIAOeHi y OOKMPUHANbHUX
Ooicepenax. 3ocepediceHo yeazy Ha cpynax KOPYNYIUHUX pusuxie y cgepi suwoi
ocgimu, a came pPU3UKU:6 Y OCBIMHbOMY, HAYKOBOMY Cepedosulyi, PU3UKU 8
AOMIHICMpamugHoOMy npoyeci ma y cgepi napmuepcmea. 3anponoHo8aHo 3axoou
HIBENIOBAHHS KOPYNYIUHUX pUusuxie y cghepi suuioi oceimu. Pooumvcs 6UCHOBOK,
wo b6opomvba 3 KOPYNYI€l0 8 0CBIMI € BadNCAUBOI0 O/ 3aDe3NedeHHs PIBHO20
docmyny 00 oceimu, NiOBUWEHHS AKOCMI 0C8IMU, 3HUNCEHHS PieHs ODIOHOCMI ma
CNPUAHHA coyianvHiti cmabinbHocmi. [l cnpusinis Oinbld CnpageoIusomy ma
DIBHONPABHOMY CYCRINbCMEBY BKPAU 6ANCIUBO BUSHAUUMU Npiopumemu 3)CUullb
wooo 6opomvOU 3 KOpynyielo 8 cucmemi oceimu. Busenenus, oyinka ma
VIPAGNIHHA KOPYNYIUHUMU DUSUKAMU € 8ANCTUBUM ACNEKMOM AHMUKOPYNYIUHUX
3ycunb. Lle moowce sxnrouamu po3pooKy NoAimuxku ma npoyedyp O0Jisi 3anodieanHs.
KOpYNYii, CMBOPEeHHs MEXAHI3MI8 Ha2na0y Ma 6HYMPIUHb020 KOHMPOTIO, CNPUSHHSL
npo3opocmi ma nio36iMHOCMI, @ MAKONHC NIOBUWEHHS 00I3HAHOCMI MA HABYAHHS
3aYIKABIEHUX CMOPIH U000 PUBUKIE MA HACTIOKI8 KOPYNYIi.

Knwuosi cnoea: kxopynyiiimi puszuxu, oceéima, euwa oceima, npomuois
KOPYRYIUHUM PUSUKAM, AKAOEMIYHA 00OPOYeCHICMb.

IlocranoBka HaykoBoi mnpoOgemMu Ta ii 3HaveHHs. Kopymnimis e
HEraTUBHUM SIBUILEM, ke Aedopmye Bci chepu cycnibHO XUTTS. Cdhepa ocBITH

HE € BUKJIIOYEHHsM. | He 3Baxkarouu Ha Te, 10 (PIHAHCOBI HACHIAKH KOPYMINi B
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OCBITHIM cdepi He Taki MOMITHI $K, HANPHUKIAJ, KOPYIIS B EKOHOMIYHIH,
nomTUYHIA chepi yu cdepl JAepKaBHUX 3aKyMiBellb, BCE X BBAXKAEMO, IO
BOXUIMBUM 3aBJIaHHSM € MPOTHJIIA KOPYMIi came B OCBiTHIHM cdepi. Kopymiis B
OCBITI MOK€ MPU3BECTHU /10 3HUKEHHS SIKOCTI OCBITH, HEPIBHUX MOXKJIMBOCTEH ISl
3n00yBaviB OCBITM 1 miABUIIEHHS piBHSA OigHocti. Komm cuctemMu ocCBiTH
KOpPYMIIOBaHa, aKaJeMI4H1 JOCSTHEHHSI CTalOTh MEHII BaXKJIMBUMHU, HIXK «3B’SI3KW».
[le mpu3BOAUTH 10 HECHPABEMJIMBOrO JOCTYIY JI0 OCBITHIX MOKIIMBOCTEH IS
3100yBadiB, OCKITBKH Ti, XTO MOXE JTO3BOJUTH COO1 MiAKYMUTH YHHOBHHUKIB 200
3aIJIaTUTH 3a JI0JIaTKOBE HABYaHHS, SK MPaBUJIO, OTPUMYIOTh Kpallll OIIHKH Ta
MO>KJIMBOCTI, HIX Ti, XTO HE MOXe€. SIK HacmigoK, CTYIAEHTH 3 OIJHUX BEPCTB
HACEeJEHHS 4YacTO HE MAIOTh JOCTYNY A0 SIKICHOI OCBITH, YBIYHIOIOYUU IUKIIU
O17HOCTI Ta HEPIBHOCTI.

Kpim Toro, kopymiisi B OCBITI MOX€ IPHU3BECTH [0 HHU3BKOTO PIBHSA
MIATOTOBKK (PaxiBIlIB, IO 3PEIITOK MPU3BOJIUTH JO 3HUKEHHS 3arajibHOi SIKOCTI
ocBiTU. [le MOXe MaTu JTOBFOCTPOKOBI HETATHUBHI HACHIAKU JIsi pOoOOYOi CHUIIH,
OCKUJIBKH MOTaHO OCBIYEH1 3400yBayl MOXKYTh OyTH HE3JaTHUMHU KOHKYpPYBaTH Ha
PUHKY TIpaIll Ta CIIPUSATA EKOHOMIYHOMY 3pOCTaHHIO CBO€T KpaiHU.

Kpim Toro, kopyruist B OCBITI MOX€ MPHU3BECTU JO BIICYTHOCTI MPO30POCTI
Ta MIiJ3BITHOCTI B CUCTEMI OCBITH, a TaKOX JO BIJICYTHOCTI JIOBIpU JI0 YCTaHOB,
BIIMOBIJATBHUX 3a HaJAHHSA OCBITHIX mocayr. Lle mMoske mimipBaTH JIETITUMHICTD
BJIaJ]U Ta CIPUATH COIlaJbHIM HECTaOUIbHOCTI. 3a3HauyeHe 1 OO0yMOBIIIOE
AKTyaJIbHICTh BHUBYEHHS OCOOJIMBOCTEW TPOTUIIT KOPYMIIHHUM pHU3UKaM B
OCBITHIH cdepi.

AHani3 jgociaigkeHb wieli npodsemu. [lutanHs kopymuii B IiJIOMY,
0COOJIMBOCTI MPOTHII1 OCBITHIN KOPYTIIIi Ta KOPYMIIIHHUM pU3rKaM y cdepi BUIIOL
OCBITH OyNnu MNpEeAMETOM HAyKOBOrO I1HTEpecy OaraThbOX BYEHMX, HAINPUKJIIA],
L. Ararat, G. Abramoa, C. A. D'Angelo, F. Rosati, O. L. Holden, M. E. Kuhlmeier,

E. Harshman Ta igmi.
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dopmy/0BaHHSI MeTH Ta 3aBAaHb cTaTTi. Meroo crarti €
KPUMIHOJIOTIYHA XapaKTEPUCTHUKA OCOOIUBOCTEH MPOTHUIIT KOPYHIIIHHUM pU3UKaM
y BUIIIH OCBITI.

Bukiax oOCHOBHOro marepiaqy # OOIPYHTYBAaHHS OTPHMMAHHUX
pe3yJbTaTiB gociaiikeHHsi. Hacammepes npomoHyeMo mpoaHamizyBaTH OCHOBHI
dbopMHu KOPYIIIIii B OCBITI B IIJIOMY. BapTo BIAMITHTH, 110 KOPYIIIIHHI 11 MOXKYTh
B1JI0YBaTHUCS Ha BCIX PIBHSAX OCBITHBOI cucTeMH. OCh KiIbKa MPUKIAIIB:

1)  [Iliokyn: ue HaWmommupeHima ¢opma Kopymiii B OcBiTi. BaxmmuBo
3ayBa)kKUTH, 1110 HEMIPaBOMIpHA BUT0/a, BIANOBIIHO JO YMHHOI'O 3aKOHOJIABCTBA, —
e OyAb-siKa BHUr0/a, SIKOIO OOMIHIOIOTBCSI CTOPOHHM B CEKTOP1 BHUIIOI OCBITH B
paMkax He3akoHHOi omepamii. I[le He TUIbBKM TOTIBKa, ane #u OyJab-sKuii
MaTepiajJbHUI 4YM HeMaTepiaJbHUN ToBap 4M mociayra. HempaBomipHa Burona
MOKJIMKaHA CIIOHYKAaTH 0CcO0y, SIKa ii OTpUMY€, CIIOTBOPUTH CYXKECHHS 1 IPUUHSITH
IEBHE PIIIEHHS Ha KOPUCTb 0CcOOH, sAKa 11 Hajae. 3arajaoM MiJKyH — 1€ 3arajbHa
Ha3Ba sBMINA. He3Bakaloum Ha 3aKOHOJABYl TOJOXEHHS, BCTAHOBJIEHI B
HalllOHAJTbHOMY 3aKOHOJIaBCTBI, MIAKYN Yy 3aKjaJax BUIIOI OCBITH MOXe OyTH
3BHUYHUM SIBULIEM 1 PO3IIIAATHUCS SIK IIOCh HOpMasbHE. 3aJIe’KHO BiJl KOHKPETHOT
KpaiHu, ekl GOopMHU MIAKYIY MOXKYTh OyTH 3a00pPOHEHI 3aKOHOM, TOJ1 SIK 1HIII
dbopMu MOXYTb OYyTHM BHU3HAHI 3aKOHHUMHU 1 HaBITh HE BBAXATUCS I1JIKYIIOM.
CxiamHiCTh  HAIIOHAJIBHOI  1HAYCTPii BHINOI OCBITH, BKIIOYAIOYM PIBHI
HEeHTpasi3ali, KOOpAuHAaIlli, KOHTPOJO, (PIHAHCOBUX TMOTOKIB, 3aKOHOJABCTBA,
013HEC-CTPYKTYpH Ta JIIOJICBKUX CTOCYHKIB, MOXE CTBOPUTH TPYIHOIIl Yy
BUSBJICHHI KOPYIIii . AJiKe, MOAEKYIM KOPYMIIHHHI MiIKYTT MOXe TOJepyBaTHCS
MEHE/KMEHTOM 3aKJIa/ly BUILOI OCBITH, 200 HAaBITh 320X0YYBATHUCS 1 MOKPUBATHUCS
HUM

2)  Kymiecmeo: xoiu 4jeHaM CiM’i a00 OJU3bKUM OTOYEHHSM THUX, XTO

IpU  BIajal, HAAAEThCA IIepeBara, HE3aJICKHO BiJ IXHHOI KBamidikaiii du

Ararat L. Osipian. Glossary of Higher Education Corruption with explanations. URL:
https://files.eric.ed.gov/fulltext/ED505088.pdf (date of appeal: 06.04.2023)/
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3nibHocTer. Kpainu 3 BUCOKHMM piBHEM KOPYIIIi Ta CHCTEMaMM BHIIOi OCBITH 3
BIJICYTHICTIO 200 HU3bKUM PIBHEM KOHKYPEHIIIT MK yHIBEpCUTETaMU, K MPABUIIO,
OUTBII CXWIIBHI 10 SBUI ()aBOPUTU3MY 111 YaC HalMy BUKJIAJadiB Ta MPOCYBAHHS
no ciyx6i. KymiBcTBO € ocoGmuBoio (popmoro dasoputusmy’. B Ykpaini aie
OOMEKEeHHsI BIAHOCHO 3a00pOHM BUMHEHHS Al B yMOBax KOH(QIIKTY 1HTEPECIB.
Tomy, nmepeBa)kHO Yy 3aKjajax BHUIIOI OCBITH BIAIOTHCS JO 00XO/y 3aKOHY ILISXOM
BIJICYTHOCTI MPSAMOI0 MIANOPSAKYBaHHSA MK poaudamu. [Iporte, Ha Hairy TymKy,
noMIOHMI MIAX1T CYyNepeunuTh KOHIIENITYAThbHUM 3acaiax MPOTHIli KOpyMIlii, sKi
BUKJIQJICHI B AHTUKOpYMIiHHINA cTparerii Ha 2021-2025 poku. BBaxkaemo, 110
Tpeba BiAMITUTH H0cBia [Tamii, ne crarts 18 3akony 240 Bix 30 rpyans 2010 poky
YITKO 3aKpIIUIIOE OOMEKEHHS CTOCOBHO TOTO, XTO MOXE OpaTh y4yacTb Y
KOHKypcax Ha Mocaau JOLEHTIB abo MoBHUX mpodecopiB, Ha (iHAHCYBAHHS
JTOCHKeHh a00 Ha yKIaJeHHS Oyab-sfkoi (OpMU KOHTPAKTy, BHUIAHOIO
YHIBEPCUTETOM. YUacTh MpsSIMO 3a00poHEHa OyJb-KOMY, XTO TIIOB’sS3aHUH, 0
YETBEPTOrO0 CTYMEHS BKIIOYHO, 3 OyIb-SKUM MNpodhecopoM, KU HaJIEKHUTh 10
KaQeapyu uYd MApPO3AUTY, AKUM 1HIIIIOE TaKUHd KOHKYpC, abo, aHaJIOri4HO, 3
PEKTOPOM, T€HEPATBHUM JUPEKTOPOM a00 Oy/b-SIKUM YJIEHOM OMIKYHCHKOI paju
yHiBepCHTETY .

3)  Axaodemiune waxpaticmeo. AkaaemiuHa HenoOpouecHICTh (abo
«IIAXpaiiCTBO») BKJIIOYAE TakKl TOBEMIHKH, SK BUKOPUCTaHHS HEIO3BOJIECHUX
MartepiaiiB, CHpUSHHA (JomomMora IHIIMM OpaTh y4yacTh Yy IIaXpamcTBi),
danscudikaiis (HempaBauBe ySABICHHS Mpo cebe) Ta Tuiariat (BUSHAYCHHS Y01
pobOTH K BIACHOi). 3arajioM akajeMidyHa JOOpPOYECHICTh 3aJTUIIAETHCS
HEBIJ €EMHHM €JeMEeHTOM BHIIOI ocBiTH. OCHOBHI IIIHHOCTI, SKI CTaHOBIISITH

aKaZieMiuHy JOOpOYECHICTh, HE JIMIIEe MIATPUMYIOTh PEIyTAallil0 YHIBEPCUTETY Ta

* Abramoa G., D'Angelo C. A., Rosati F. Relatives in the same university faculty: nepotism or merit?
Scientometrics. 2014. Ne 101(1). P. 740.
? Tam camo.
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I[IHHICTH 1 3HAYEHHS CTYIIEHIB, SIK1 BIH HAJ/Ia€, ajié BOHU TaKOX CTBOPIOIOTH CILJIbHY
OCHOBY 1t IpodeciiiHOi poBOTH, KA BUXOIUTB 32 MEXi 3aK/Ia1y BHILOT OCBITH .

4)  Heyinbose 6uxopucmaHmsi  KOwimig: KOIUW OCBITHI pecypcu
BUKOPHUCTOBYIOTHCS JIJI1 OCOOMCTOI BUTOIM a00 TEePEHANPAaBIISIIOTHCS HA 1HIII 111,
a He JUIs TOKpalleHHs sKocTi ocBiTh. CrtaTucThyHa iH(OpMAaIlis CBITYUTH MPO
MOIIUPEHICTh TAKOTO KPUMIHAJIBLHOTO MPABOMNOPYIIEHHS Yy cepi OCBITH B LIJIOMY
Ta BUIIO1 OCBITH 30KpeMa. 3/1eO1IbIIOr0 Ma€e Miclle BUKOPUCTAHHS KOIITIB HE 3a iX
IIJTOBUM TIPU3HAYCHHSIM.

5)  Ilpooasxc «eanigixayitinux pobim: 1€ mependavyae  MPOAAXK
eK3aMeHallliHUX poOIT A0 JaTH ICOUTy, W0I0 Ja€ JACSIKUM CTyJeHTaM
HECIIpaBeUIMBY TiepeBary Haja IHMUMHA. JlaHe TOpYIICHHS € TOPYIICHHIM
aKaJeMIigyHO1 JTOOPOYECHOCTI BIAMOBIAHO 10 3akoHy VYkpainum «IIpo ocBiTy».
3aKOHOJABCTBOM IepedadeHa BIAMOBIIAIBHICTE Jis1 0Ci0, siKi OyayTh MOJaBaTH
KBamiQikaiiitHi po6otu s po3risiay. Takox MeBHI HEraTHUBHI HACTIAKUA MOXYTh
Oytu nmepenbayeHi cuiadycoM HaBYaJIbHOI JUCIHUILIIHM 3a HECaMOCTIMHE
BUKOHAHHS KYpPCOBHUX, KOHTPOJBbHUX poOiT. IIpoTe, ocHOBHa mpoOiemMa iCHye B
BIJICYTHOCTI BIJMOBIJAIBHOCTI 11 0OcoOM, sika mpomae pobotu. Tomy vy
COIlIaJIbHUX MEpexax 1 MECeH/Kepax ICHye Oe3Jiu MPOMO3UIlii 111010 HAMMCAHHS
KBaMpiKaiitHUX poOIT 3a rPOLIOBY BUHATOPOY.

6)  Dasopumusm: KOIU MEBHUM 3700yBadaM OCBITU HA/IalOTh TEpeBary,
HE3aJIEKHO B1J IX YCHIIIHOCTI YM 3acayr. Y 0araThOX CTYAEHTIB € BUKJIaAaul, SKUM
BOHU IM0J00at0ThCs O1IbIIIe 00 MEHIIIE 1 1€ IPUPOIHO, 110 JAESK1 JTHOIU JaHAIOTh
Olsbllle, HIXK 1HII, Yepe3 pi3HiI ocoductocTi. OaHaK, KOJAM BUKIaAadl JagHAIOTh 3
OJIHUMU YYHSIMU OUIbIIIE, HIXK 3 1HIIUMH, 1 YEPE3 1€ NA0Th iM CIeliaIbH1 J03BOJIH,
B TPy BCTYIAaIOTh AUCOATIaHCH B OCBITI Ta HecmpaBe/mBi nepeBaru. CorlianbHi
HACHIIKK € HaWOUIbII SBHO OYEBUIHUMU: CTYIEHTH, SKI HE OTPUMYIOTbH

CHeHiaHBHOFO CTAaBJICHHS, IMOYYBArOTHCs BiI[KI/IHYTI/IMI/I u MBUAKO ITOYHNHAIOTH

* Holden O. L., Norris M. E., Kuhlmeier, V. A. Academic Integrity in Online Assessment: A Research
Review. Front. Educ. 2021. Vol. 6. URL: https://doi.org/10.3389/feduc.2021.639814 (data of appeal: 06.04.2023).
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oOpaxaTuCsi Ha BHKJIanada. Y Tpymax, € A0 ACSIKUX CTYAEHTIB CTaBJISAThCS
1HaKIle, HDK [0 IHIIMX, KOJIM BOHM ILbOTO HE 3aCIyrOBYIOTh, CTYJEHTH
PO3AUISIOTECA MK COOOI0, @ HE MDK CTYJIEHTOM 1 BHKIanadeM. DaBOpUTH3M Y
TpyIi BIIMBA€ HE JHMIIE HA CTOCYHKHM, a if Ha OIIHKM Ta MoxuBocTi . Lle nume
KUTbKAa TPUKIAAIB KOPYILIi B OCBITI, 1 BOHU MOXYTh MaTH 3HAYHUI BIUIMB Ha
SKICTh OCBITH Ta MOXJIMBOCTI, JOCTYITHI CTYJICHTaM.

BaxxnuBo akieHTyBaTH yBary 1 Ha KOHKPETHMX KOPYNUIMHUX PU3UKAX B
cucteMi BHUIOI ocBiTH YKpainu. [Ipote Hacammepen Tpeda po3TIyMadyUTH MOHSATTS
CKOPYMIIUHUKA  pu3uk». BignmoBimHo 10  MeToaMYHMX — PEKOMEHIallii
HamionansHOoro areHTcTBa 3 mNHTaHb 3anoOiranHa kopynmii «Ilonarta Ta
Kjacudikanis KOpyNnuIiHUX PU3HKIB, OLIHKA KOPYMIIIMHUX PU3UKIB, 3aI00ITaHHS
KOPYINIIMHUX PHU3HKIBY KOPYMIIIHHUN pPU3UK — 1€ HMOBIPHICTH TOTO, IO
BIIOYI€TbCSl MOl KOPYILIMHOIO TMPaBOMOPYLIEHHS YM MPaBOMOPYLIEHHS,
OB’ S13aHOTO 3 KOPYIILI€IO, sIKa HEraTUBHO BIJIMHE HA JOCATHEHHS! OPraHOM BIIAH
BU3HAYCHHX Wineil Ta 3aBgans’. DaxiBiiB L[eHTPy MONITHKO IPaBOBHX pehopM
BBAXKAIOTh, 110 KOPYIILIMHIM PU3UKOM € MPABOBI, OpraHi3aliiiHi Ta 1HII (GaKTOpH
Ta MPUYUHH, K1 MOPOJKYIOTh, 340X0UYIOTh (CTUMYJIIOIOTH) KOPYMINO y cdepax
HaJaHHS aJMIHICTPATUBHUX TMOCAYr Ta KOHTPOJBHO HArJISAOBOI [ISJIHOCTI
nepsxasu’ . Paxisii Kadinery MinictpiB YKpainu BU3HAYAIOTh KOPYIIIiHI PUSHKH
K CYKYIHICTh MPaBOBHUX, OPTaHi3allliHUX Ta IHIMMX (PaKTOPIB 1 MPUUYUH, SKI

MOPOJIKYIOTh, 3a0X0UYyIOTh (CTUMYJIOIOTH) OCIO J0 CKOEHHS KOPYHIUHHUX

> Harshman E. Favoritism shown by teachers can lead to an imbalanced and divided classroom. The Cental
Trend. 2021. December 3. URL: https://thecentraltrend.com/112658/opinion/favoritism-shown-by-teachers-can-
lead-to-an-imbalanced-and-divided-classroom/ (data of appeal: 06.04.2023).

® Meromonoris omiHOBaHHS KOPYIIIHHUX PU3WKIB y MisTIBHOCTI OpraHiB Biaau: pimeHHs HamioHanbHOTO
areHTcTBa 3  INUTaHb  3amobOiranHs  kopymmii  Bix 02  rpym. 2016 p. Ne 126. URL:
http://zakon.rada.gov.ua/laws/show/z171816 (nara 3Beprenns: 05.04.2023).

"AHaniTHUHMI 3BIT OO KOPYMIIMHMX PH3MKIB y chepax HaJaHHS aJMiHICTPATMBHHX MOCIYT Ta
KOHTPOJILHOHATJISIOBOT TisUIBHOCTI IMyOJIiuHOT agMinicTpauii B Ykpaini. Minicmepcmeo iocmuyii Ykpainu: BeOcair.
URL: http://old.minjust.gov.ua/21894 (nata 3Bepuenns 14.01.2017).
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MPaBOIOPYILICHb I1iJI Yac BMKOHAHHS HUMHM (YHKIIM JepkaBu abo0 MICIIEBOTO
CaMOBpSITyBaHHS .

[Tlimayk B., IllamommmwmkoBa 1., Kysakim C., Kozak K., Ilomosa JI,
Jlonmamyk 1. mepekoHaHi, IO MOpUPOAA KOPYMUIAHUX PUBMKIB XapaKTEPU3YEThCS
NIEBHUMHU OCOOJMBOCTSAMH, SIKI MOB’SI3aHI 3 TUM, 110 HA MPOLIEC MPUHHSTTS pPIllICHb
BIUIMBA€ OTOUEHHS, 1 3a3BMUail 0c00a Ma€ YiTKE YSABJICHHS PO PE3y/IbTaTH PillICHb Ta
MOXK€ 1HJMBIIyaJIbHO OIIIHUTH BUTPATHU-BUTOAM, CITIBBIAHOIICHHS. Y 3arajlbHOMY
PO3YMiHHI KOPYIIIHI PU3UKH — 1€ PU3UKH BHUHUKHEHHS KOPYMLIWHUX CHUTYaIliH,
BUHUKHEHHS Ta (OpMyBaHHsS KOPYHIIIMHUX yMOB Ta (a00) BUHUKHEHHS Ta MPOSBY
KOPYIIIAHUX SBUI 1 OJIIH, 1110 TPU3BOASTH 10 MOPYIIECHHS K HAIIOHAIBHOTO, TaK 1
MIKHAPOJIHOTO aHTUKOPYTILiiHOTO 3aKOHOJABCTBA .

CTOCOBHO KOHKPETHUX KOPYIIIHHUX PU3MKIB Yy BUIIIHN OCBITI, TO y 2022 porii
ix OyJIO BU3HAUEHO EMITIPUYHUM LUIIXOM ACOIALI€I0 IOPUANYHUX KIHIK YKpaiHu
3a gonomororo minrpumku USAID. Beboro y peectpi MicTUTBhCS 52 KOpYMIIiiHI
pU3MKHY, sKi Oynu 3rpyroBaHi 3a cdepaMu Ha PUBUKH B OCBITHHOMY, HayKOBOMY
CEpEeJIOBHII, PH3UKM B a[MiHICTpaTHBHOMY mpoueci Ta y cdepi maprHepcTsa' ..
AHaJI3 KOXKHOTO 13 HHUX, O€3MepeyH0, HE BHJIAETHCS MOXKJIMBUM B MEXKax IIHOTO
nocmipkeHas. Came ToMy, MU TIPOTIOHYEMO 30CEPEIUTH yBary Ha OKPEMHUX pU3HKaX
13 KOXKHOI chepH, sIKl € pU3UKaMH BUCOKOTO KOPYIIIIHOTO PIBHSI.

[To-mepiie, MOXJIHMBICT, BUMAaraTH 1 OTPUMYBATH HEMPABOMIPHY BHUTOIY
BUKJIa/IayeM 3a YCIIIIIHE OLIHIOBAHHS POOIT MPOTATIIUM CEMECTPY, 32 BUKOHAHHS
3aJIIKOBO-€K3aMEHAIlIMHUX POOIT 3aMICTh CaMUX CTYJICHTIB, 3JIOBXXKHUBAaHHS 3 OOKY

. . . 11
IMpan1BHUKIB JCKAHATIB TOIIO .

¥ IImurpies 0. Kopymmiiini pusuky y AismbHOCTI 0Ci6, YITOBHOBAKEHHUX HA BUKOHAHHS (DYHKIIH 1epikaBH.
Bicnuk. Ilpaso snamu éce npo nodamxu i 30opu. 10 kBit. 2015 p. Ne 14 (14). URL: http://www.visnuk.com.ua/
ua/pubs/id/8207?issue=209 (nata 3BepHenns 06.04.2023).

? Pinchuk V., Shaposhnykova I., Kuvakin S., Kozak K., Popova L., Lopashchuk I. Corruption Risks in the
System of Providing Economic Security of the State. JCSNS International Journal of Computer Science and
Network Security. 2022. VOL.22 , No.1. P. 69-76.

' Peectp kopymuiiiHux pu3MKiB y BUIIii ocBiTi Ykpainu. Acouialis IopuIHYHAX KIiHiK: BeOcaiiT. URL:
https://legalclinics.in.ua/reyestr-koruptsijnyh-ryzykiv-u-vyshhij-osviti/ (nara 3sepaenns 06.04.2023).

"' Bumarawms/magauHs HenpaBoMmipHoi Buromu B o0MiH Ha omimkm. HA3K: BeGcaiit. URL:
https://antycorportal.nazk.gov.ua/risks/74/ (nara 3sepuerns 06.04.2023).

232



Bicauk Acounianii kpuMiHaJbHOrO nmpasa Ykpainm, 2023, Ne 1(19)

[lo-npyre, 3apaxyBaHHS Ha HaBYaHHA B AacHipaHTypi. SIKIIO BCTyn Ha
HaBYaHHS 3a MEPIIUM Ta JPYyTUM PiBHAMHU BHUIIOT OCBITH BiI0YBAa€THCS BIJIOBIIHO
1o mpozopux npouexyp 3HO, HMT ta €DBB 1 3acTocyBaHHS «BHYTPIIIHHOTOY
€K3aMEHy HE € MOIIMPEHUM, TO OT BCTYINl Ha HaBYaHHS IJIsl 3M00YTTS TPETHOTO
PIBHS BHIIIOT OCBITH BiI0YBA€THCS BIJMOBIIHO 10 BHYTPINTHIX MPOIEAYP 3aKIIaIiB
BUIIOT OCBITU. Taki YMOBM HEMHUHYYE€ 3yMOBIIIOIOTH MOXJIMBICTH KOPYHIIHHOTO
BIUIMBY Ha YJIEHIB €K3aMEHAIIHHOT KOMICii, KepIBHUKA aCHipaHTypH UM IHIIHUX
nocaaoBux oci6. binbie Toro, B AepkaBi BIACYTHIN HAJIEKHUN MOHITOPUHT TaKUX
npouenyp. Ha xanp B yMOBax manjieMii, a MOTIM BOEHHOTO CTaHy BCTYII B3araini
MOX€ B1I0yBaTHCS AUCTAHIINHO, 110 JO03BOJISIE BJIaBaTUCA 10 HECAMOCTIHHOTO
BUKOHAHHS €K3aMEHAIIIHUX 3aBJaHb.

[lo-Tpere, mpoBeACHHS KOHKYpCYy Ha BaKaHTHI TIOCaJd HAyKOBO-
NeJaroriyHuX MpaniBHUKIB, aIMIHICTPATUBHOIO MEepcoHaNy. BiACyTHICTh 4ITKOTO
KOPCTKOTO OOMEXEHHS MOXE 3yMOBUTH MOXIMBICTh BIUIMBY IMpalliBHUKAMU
3aKjaay BWINOI OCBITM Ha YJIEHIB KOHKYpCHOi Kowmicii. [Ipu 1poro BIUIMB He
000B’SI3KOBO Tlepeadavae MiIKyM, ke 1€ MOXKe MPOCTO MPOXaHHs 10 KoJjer. B
VYkpaini B3araii MOMIMPEHUM € SIBUIIE TUHACTIM B OJTHOMY 3aKJIaJl BUIIOI OCBITH.
Came TOMy, MpOBENEHHS KOHKYpCY Mae€ OyTH UITKO perlaMeHTOBaHE Ta
B1IOYyBaTUCS BIJAMOBIIHO 1O BUMOI YMHHOIO HAIIOHAJLHOTO 3aKOHOJABCTBA Ta
BHYTPIIIHIX JIOKQJIbHUX aKTIB KOHKPETHOTO 3aKJaay BHINOI OCBITH. 30KpeMa,
nepeBary BapTO BiJJaBaTH BIPOBAIHKEHHIO TMOJITUKA HETEPIUMOCTI 10 POOOTH
OJM3bKHUX 0CiO.

[To-yeTBepTe, 3aMyUeHHs] YHIBEPCUTETY JI0 OpraHizailii MiCLIeBUX 3aXO/lIB Ta
aKTUBHOCTEW. MEHEKMEHT YHIBEPCUTETY, AKIIO MOTr0 NMPEACTABHUKH 3aTy4€eH1 JI0
MOJIITUYHOTO TPOLECY Ha PIBHI MicTa, 00JAcTi YW HaBITh HAI[lOHAJHLHOMY PIiBHI
MOXXYTh 3JIOB)KMBaTH Ta BUKOPHUCTOBYBATH aJMiHICTpPATUBHUN BIUTMB IS
3aJy4eHHs AK 3/100yBadiB OCBITH, TaK 1 CHIBPOOITHUKIB JIO MOJITHYHUX 3aXO/IIB.
KpiM TOrO, mOIeKyau MEHEIXKMEHT 3aKJiaqy BHUIIOI OCBITU MOXE OTPUMYBATH

HEIMPaBOMIPHY BUTOIYy AJid cebe 4M «OnaroJiiiHi BHECKW» HAa KOPHUCThb 3aKjiaay
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BUIIOT OCBITH 3a MPOBEACHHS MOJITHUYHUX 3aXOJlIB Yy 3aKjajaxX BHILOI OCBITH,
MpoTe MoJ1I0HAa «aKTUBHICTB» € CYBOPO 3a00pPOHEHOIO 3aKOHOAaBCTBOM. KpiM Toro,
30epiraeTbCsi 1 PHU3MK TOJITUYHOTO TMATPOHAXY, MOXIWBICTh BIUIMBY Ha
MEHEPKMEHT 3aKJIay BHIIOI OCBITH, O€3Mocepe a1 /il BUKJIAaadiB IiJ] yac 3aHsTh
3 MIPUBOTY ariTallii 3a KOHKPETHI MOJITUYHI CHJIH.

[IpoananizyBaBIId OCHOBHI MPOSBH KOPYMINi Ta KOPYIIINHI PHU3UKH,
BBA)KA€MO 33 HEOOX1JIHE 30CEPEAUTH YBary Ha 3aX0JlaX HiBEIIOBAHHS KOPYHIIHHUX
PHU3UKIB Y cpepi BUILOI OCBITH:

1)  nposzopicmv i niozeéimuicms: MIIBUILEHHS TPO30POCTI B OCBITHIX
CUCTEMaX 1 MPUTATHEHHS OKPEeMHX OCi0O 70 BIIMOBIAAIBHOCTI 3a iXHI Jii MOXe
JIOMOMOTTH 3MEHIIUTH Kopymiito. [le Moxke BKIOYaTH MyOiKalliio OKETIB 1
BUJIATKIB, PO3KPUTTA 1H(OpMaIlil Mpo MpUHOM Ha poOOTY, @ TaKOXK CTBOPECHHS
MEXaH13MiB 3BITHOCTI Ta PO3CIIIyBaHHS KOPYIILIi;

2)  3MiyHeHHA 3aKOHO0A84oi Oa3u: 3MIITHEHHS TIpaBoBOi 0a3u Ta
HOPMATUBHUX aKTIB MOXE JOMOMOITH CTPUMATH KOPYMIli0 B ocBiti. lle Moxe
BKJIIOYATH 3aKOHH, SIK1 3a00pOHSIOTH KYMIBCTBO Ta 1HIIT (POPMH KOPYMIIli, a TAKOK
3aCTOCOBYIOTHCS TTOKAPAHHS JUISl TUX, XTO 1X MOPYIIYE;

3)  nocunemHs  Mmexawizmi@  KOHMpOJIO:  CTBOPEHHS  HE3aJEKHHUX
MEXaH13MiB KOHTPOJIIO, TAKUX SIK aHTUKOPYILIIHI KOMICIi Y1 OMOYJICMEHH, MOXE
JIOTIOMOTTH BUSIBUTH Ta 3amoOirtu kKopymiii B ocBiTi. LI opranum MoxyTh
pO3CIiIyBaTU CKapru, MEpEeBIpSITH HABYAIbHI 3aKkjaJd Ta JaBaTH pEeKOMeHAallli
I0J10 MiABUIICHHS MPO30POCTi Ta MiA3BITHOCTI,

4)  nocunemus npogpeciiHux  cmamoapmie. BCTAHOBJIICHHS  YITKHUX
npodeciiHuX CTaHAapTiB 1 €TUYHUX KOJEKCIB TMOBEIIHKK Il HAayKOBO-
MEJaroriYHNX MPAIiBHUKIB MOXE JOTOMOITH 3MEHIIUTH MOMJIUBOCTI JIJIS
KOPYIILIIT;

5)  nocunemns yuacmi ma 3anyueHHs: 3a0XOUEHHS aKTHUBHOI ydacTi Ta
3aJTy4eHHsI 3aIliKaBJICHUX CTOPIH MOXKE JOTOMOITH 3a0€3MeYUTH IMiI3BITHICTH Ta

PO30pICTh HaBYAIBHMX 3akiafiB. Ha Hamy AyMKy, 3aCTOCOBYIOUM III METO[IH,
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CUCTEMU OCBITH MOXKYTh 3MEHILIUTH PU3UKHU KOPYIILIi Ta CIPUSATH CIIPABEAJIMBIN Ta
PIBHOMPABHIA CUCTEM1 OCBITH.

BucnoBku. [lizcymoBytoun, mpoTUAis KOPYIIii B OCBITI € BaXJIUBOIO JJIS
3a0€3IeUeHHsI PIBHOTO JIOCTYIY JI0 OCBITH, IMIABUIIEHHS SKOCTI OCBITH, 3HW)KCHHS
piBHS OITHOCTI Ta CHpPUSHHA COLIaibHIN cTabuibHOCTI. st cripusiHHS OLIbII
CIPaBEAJIMBOMY Ta PIBHONPABHOMY CYCIUIBCTBY BKpail BaXKJIMBO BHU3HAYUTH
NPIOPUTETH 3YCUJIb WIOJI0 MPOTUIIT KOPYMIi B cUCTeMaxX OCBITU. BusBieHHS,
OLIHKAa Ta YNPaBIiHHSA KOPYNIIIMHUMH pPHU3UKAMU € BAXXJIUBUM aCHEKTOM
AHTUKOPYNUIMHUX 3ycuiib. Lle MoXxe BKIHOYaTH po3poOKy MONITUKH Ta MPOLEAYp
JUIsL 3amoOIraHHsl KOpYMUli, CTBOPEHHS MEXaHI3MIB HAIJISIly Ta BHYTPILIHBOTIO
KOHTPOJIO, CIPHUSHHS TPO30pPOCTI Ta MIiA3BITHOCTI, a TaKOX IIIBUIICHHS
OO0I13HAHOCTI Ta HABUAaHHS 3allIKaBJICHUX CTOPIH IIOJO0 PU3UKIB Ta HACIHIJIKIB

KOPYIILIi.
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Bondarenko O. S. Corruption vrisks in higher education: ftypes,
manifestations and prevention.

The article is devoted to an important and relevant topic — the
criminological characteristics of the specifics of combating corruption risks in
higher education. The author analyzes the role of corruption in the field of higher
education. In particular, she notes that the financial consequences of corruption in
the educational sphere are not as visible as, for example, corruption in the
economic, political sphere or the sphere of public procurement. However, the fight
against corruption in the educational sphere is an important task. It is emphasized
that in conditions where the education system is corrupt, academic achievements
become less important than "connections". This results in inequitable access to
educational opportunities for applicants.

Specific acts of corruption that can occur at all levels of the educational
system are studied. The definitions of the concept of "corruption risks" provided by
state authorities and set forth in doctrinal sources are studied. Attention is focused
on groups of corruption risks in the field of higher education, namely risks in the
educational and scientific environment, risks in the administrative process and in
the sphere of partnership. Measures for leveling corruption risks in the field of
higher education are proposed. It is concluded that the fight against corruption in
education is important for ensuring equal access to education, improving the
quality of education, reducing poverty, and promoting social stability. Prioritizing
anti-corruption efforts in education systems is critical to fostering a more just and
equal society. lIdentifying, assessing, and managing corruption risks is an
important aspect of anti-corruption efforts. This may include developing policies
and procedures to prevent corruption, establishing oversight and internal control
mechanisms, promoting transparency and accountability.

Key words: corruption risks, education, higher education, countering
corruption risks, academic integrity.
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BIJII'YK O®IIIMHOI'O OIIOHEHTA
JOKTOpPAa WPUAUYHMX HAYK, mpodecopa bopucosa Bsauecsiapa IBanoBu4a
Ha qucepranio FOpikoBa Ouiekcanapa OsiekcaHaApoOBHYA
«KpuMiHalbHA BiANOBIAAJBHICTH 32 YMHUCHE NOLIKO/:KeHHA 200 pyiiHyBaHHA
TeJeKOMYHiKAiHHOI Mepe:Ki», MoAaHy Ha 3100yTTH CTyIeHs JOKTOpa
distocodii 3 ranysi 3uann 08 «IlpaBo» 3a cnenianabHicTio 081 «IIpaBo»

AKTYyaJIbHiCTh TeMH JocaifxkeHHsi. CydacHe CYyCNUIBCTBO 3aJ€KHE BiJ
iHQopMaIIHHO-KOMYHIKALlIMHUX  CHUCTEeM 1 Mepex. TelnekoMmyHIkaiii €
HEB1JI’€EMHOIO CKJIaJI0BOIO BUPOOHHMYOI Ta COILaNbHOI 1HQPACTPYKTYypU OYIb-AKOI
nepxkaBu. 301 y ixHiIM poOOTI MOXKE MNPU3BOAUTH JI0 3HAYHUX HETATUBHUX
HachiakiB. [HdopmaTuzaiiss BUMarae BiJl CYCHIJIBCTBAa IOCTIHHOTO TOCUJICHHS
OXOPOHM 00’€KTIB TEJIEKOMYHIKaIIi#, [0 Ma€ 1ICTOTHE 3HAYEHHS JJIsl HAIllOHAIBHOT
Oesneku  YKpaiHM, 30KpeMa TEPUTOPIATIbHOI IUIICHOCTI ¥ E€KOHOMIYHOI
crabuibHOCTI. OfHIEI0 3 (POpM JEpPKABHOTO 3aXHUCTy 3a3HAYCHUX OO €KTIB €
3aKOHOJABCTBO YKpaiHM MNP0 KPUMIHAIBHY BIJIMOBIJAJIBHICTh, SIKUM, 30KpEMa,
nependayeHa  KapaHICTh 32 YMUCHE  HOWKOOJCeHHA  abo  pYUHYBAHHSA
menexomyHnikayituHoi mepesxici — cm. 360 Kpuminanvnoeo kodexcy Ykpainu (nam —
KK).

[Tonpu 3axuIneHICTh 00’ €KTIB TEIEKOMYHIKaIlii 3 OOKY Jep>KaBH, KUTbKICHI
MOKa3HUKMA OOJIIKOBAaHUX (3apEECTPOBAHUX) KPUMIHAIBHUX MPABONOPYLIEHB,
nependayenux cr. 360 KK, 3acBiquytoTh CTpPIMKY B OCTaHHI POKH JUHAMIKY JI0 1X
3poctanHs. Tak, skmo 3a 2013 pik 3apeecTpoBaHo OyJo juiie 28 KpUMIHAIBHUX
paBoONOpPYILIEHb, a 32 2014 pik — 35, To 3a 2020 pik iX KUIbKICTb Aocsria 623.

30UTbIIIEHHST  KUTBKOCTI  BHUMAJAKIB ~ KPUMIHAJIBHUX  MPABOMOPYIIICHbD,
CIPSIMOBaHUX Ha MOIIKO/JKEHHS a00 pyHHYBaHHSA TEJIEKOMYHIKAIIMHOT Mepexi,
oOyMOBJICHE HE TUIBKM OOCTaBHHAMH KPUMOYTBOPIOIOUOTO XapakTepy, ajie u
HOPMAaTUBHO-IIPABOBOT'O, 30KPEMa, HEIOCKOHATICTIO MACSIKUX TOJOXKEHb HOPM

cT. 360 KK. HasiBHICTh TaKuX MOJIOKEHb, 3 OAHOTO OOKY, CYTHICTHO YCKJIAJIHIOE 1X
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PO3YMIHHSI TIPaBO3acTOCYBavye€M, a 3 IHIIOTO — OCOOH, SIKI BUMHUIM KPUMIHAJIBbHI
npaBornopyuieHsas, nepeadadeni cr. 360 KK, mawTh MOXIMBICTH YHUKATH
KPUMIHAIBHOI BIJMOB1 1A IbHOCTI.

Kpim TOrO, BIAMOBIAHO /O CTAaTUCTUYHMX IIOKa3HHWKIB, HABEJICHHUX Y
mucepramii O. O. HOpikoBa, TPOCTEXKYETHCS HECHIBMIPHICTh HACHIAKIB, IO
3aMo/IIIOI0THCA YMUCHUM MOIIKOHKEHHSIM a00 pyiHYBaHHSM TEJIEKOMYHIKAIIHHOT
Mepexi, 3 MOKApaHHSAM, IO 3aCTOCOBYETHCS JI0 OCIO, sIKI BUMHWIIM TaKe MisTHHS.
Tax, 3a 2018 pik yHacHiOK MOIIKOKEHb TEICKOMYHIKAI[IMHUX MEPEkK, Y TOMY
YHUCJI TIOB’SI3aHUX 13 BUKPAJICHHSM 1X CKJIAJOBUX, MOTEPHUIMM OYyJIO 3arojisHO
MaTepiaibHy IIKOAY B po3Mipi Oim3bko 578 muiH rpH, 3a 2019-if — Onm3bKO
540 mmH rpH, 3a 2020-it — 547 maH TpH. BogHoYac cTOCOBHO 0CIO, SIKI BUMHUIIU
3a3HA4YCH1 MPABOMOPYLIEHHS, CyAH, y OUIBIIOCTI BHIAJKIB, CIHUPAIOYUCh Ha
caHkli, mo 3a3HayeHl y cr. 360 KK, neMoHCTpy10Th, pU3HAYaOUl TOKapaHHS,
SIBHO TIOOJIAKJIMBE CTABJICHHS /10 3aCyIKEHUX.

B ykpaiHcekiil Hayli B JAOCHIDKEHHSIX MPaBHUKIB MUTAaHHS KPUMIHAIBHOI
BIJINOBIJIAJIHOCTI 32 YMHCHE MOIIKO/HKEHHS a00 PyHHYBAHHS TEJIEKOMYHIKALIMHOT
MEpeXi JOCTAaTHIM YWUHOM HE po3rsiaanocs. Tak, MONpH TPYHTOBHI HAyKOBI
pO3BIIKM  MOA0 00’ekta HW  OO’€KTUBHOI  CTOPOHH  KPUMIHAJIBHOIO
npaBonopyiieHHs, nepegoadenoro cr. 360 KK, Huzka npobieMHUX MUTaHb 100
OUX €JEMEHTIB CKJaay KpPUMIHAJIBHOTO NPaBOMOPYIICHHS  3aJIdIIaiacs
HeBupimeHoto.  CKIagHOIII  NPUTSITHEHHS  BUHHUX /10  KPUMIHAJIBHOI
BIJIMOBIJIAJILHOCTI1 32 YMHUCHE TOIIKOKEHHS 200 pyHHYBaHHS TEJICKOMYHIKAIIAHOT
Mepexi, 00yMOBJIEHI, SIK BXKe OyJI0 3a3Ha4u€HO, HeoCKOHaTICTIO HOpM cT. 360 KK,
HEraTUBHO BIUIMBAIOTH 1 HA €(DEKTUBHICTH NMPABO3ACTOCOBHOI AISUIBHOCTI.

3 orAay Ha BUKJIQJCHE, MOKHA IIMTH BUCHOBKY, L0 Tema AuUcepTamii
0. O. IOpikoBa «KpumiHajibHa BIJNOBIAAIBHICTh 3a YMHCHE MOIIKOJKEHHS a00
pyHHYBaHHS TEJIEKOMYHIKAIIITHOI MEPEX1» € AKMyanibHOI0.

AKTyallbHICTh TE€MH JOCIIJDKEHHS JOJAaTKOBO 3acBi4eHa i TUM, IO

JUCEPTALIII0 BUKOHAHO 3 ypaxyBaHHSAM 3aKoHIB YkpaiHu «IIpo TerexoMmyHikaiii»
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Bix 18 mmucromama 2003 poky Ne 1280-1V; «IIpo ocHOBHI 3acaau 3a0e3nedeHHs
kibepOesnekn Ykpainu» Bia 5 :xkoBTHA 2017 poky Ne 2163-VIII ta HU3KK 1HIIHMX
HOPMATHBHO-TIPABOBUX aKTIB, SKAMH PETYJIIOIOThCS THUTAHHS HAJICKHOTO
(GYHKITIOHYBaHHS TEJICKOMYHIKAIlIHHUX MEPEK.

Ctyninb OOIPYHTOBAHOCTI HAYKOBHX I0JIOK€Hb, BHCHOBKIB i
pekoMeHaaniid, cPopMyJIbLOBAaHMX Yy [AUCepTalii, Ta IiX JOCTOBIPHICTH.
O3HailoMJIEHHSI 3 JUCEPTAILII0 Ja€ MIJCTaBU CTBEPKYBAaTH, 0 poOOTa MICTUTh
OCHOBH1 HEOOX1/IHI KOMIOHEHTH: METOJOJIOTII0 JOCIII)KEHHS, TPYHTOBHUN aHAaIi3
OUIBIIOCTI OTIEPETHIX HAYKOBUX HAIpaIlOBaHb, BUBUCHHS 1HO3EMHOTO JIOCBITY, a
TaKO0XX HAJICKHY anpooallito pe3yibTaTiB JOCTIIKEHHS.

CdopmoBaHO ONTUMATBLHUNM KOMIUJIEKC METOJIB, HEOOXIMHMX 1 JIOCTaTHIX
JUIL  HAYKOBOTO JIOCITI/DKEHHS KPUMIHAJIBHOI BIJAMOBINAJBHOCTI 3a YMHCHE
MOIIKOJ/IKEHHsI a00 pYWHYBaHHS TEJIEKOMYHIKALIiiHOI Mepexi. 3okpema, Oynu
BUKOPUCTaHI JIAJICKTUYHUM, JOTMATHUYHUNA (JOTIKO-IOPUIUYHHI), 1CTOPUKO-
MpaBOBUM, 1HAYKII, JEAYKIli, MOJEIIOBAHHS, MOPIBHSILHO-IIPABOBUM, METO]
CUCTEMHO-CTPYKTYPHOTO  aHaji3y, COILIOJOrIYHUNA Ta CTaTUCTUYHUM, IO
JTI03BOJIMIIO @BTOPY JIOCATTH HAYKOBO OOTPYHTOBAHUX PE3YJIbTaTIB.

OO’eKTUBHICTb 1 JOCTOBIPHICTH BHCHOBKIB 3acBiluye U IPYHTOBHA
eMIipu4yHa 0a3a, SKy CTaHOBJIATh peE3yJIbTaTH AaHKETyBaHHS 385 mpalliBHUKIB
cmauux migpo3autiB HarionanbHoi moomimii B M. KueBi Ta 15 obnactsax Ykpainu
CTOCOBHO TUTaHbh KPUMIHAJILHOI BIIMOBIAAILHOCTI 32 YMHUCHE MOIIKOKEHHS a00
pYHHYBaHHSI TEJIEKOMYHIKAIIHHOT Mepexi. Takox y3aranbHeHl 3a mepion 2013—
2021 pokiB pe3ynbratd BUBYEHHSA 150 BUPOKIB CyAIB Yy MNPOBAHKEHHSIX PO
KpUMIHAJIBHI ~ MIpaBOMOpYIIEeHHs, 10 nependayeHi cr1. 360 KK.  ABropom
BUKOpHUCTaHi ¥ cratuctuuHi gani Odicy ['eHepanbHOT0 MpoKypopa MIOA0 KUTBKOCTI
3apeecTpoBaHUX (OOMIKOBAHMX) JOCIIIKYBAaHUX KPUMIHAIBHUX MPAaBONOPYIICHb 32
3a3HA4YCHI POKHU.

MoskHa TakoX JIWTH BHCHOBKY, IO I 4Yac poOOOTH HAJ IUCEPTAIIEI0

O. O. IOpikoB omnpalitoBaB 3HaYHUI MACHB JITEPATYPH HE JIUIIE 3 KPUMIHAIBHOTO
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mpaBa, a i 3 Teopii mpaBa, KOHCTUTYIIMHOTO, MI>KHAPOIHOTO, aAMIHICTPATUBHOTIO,
MBUILHOTO, KpUMIHATBHO-TIIPOIECYAIbHOTO MTpaBa Ta 1HIIMX rajly3ei rmpasa.

OCHOBHI TIOJIO)KEHHSI Ta BUCHOBKHM JOCHIPKEHHS, IO C(HOpMYyJIbOBaHI B
JycepTalii, BiioOpaxkeHo y 15 HayKOBUX IMyOIiKaIlisiax, cepe/l IKUX I’ SITh CTaTei —
y HayKoBUX (PaxoBUX BHUIAHHSIX YKpaiHU, OJHA — B 1HO3EMHOMY HAayKOBOMY
nepioguyHomy BujaHHi (deneparnBHa Pecnybmika HimeudywHna), AeB’STh — TE€3U
JIOTIOB1/IEH, SIKI ONMPUIIIOJHEHI HAa HAayKOBO-IIPAKTUYHUX 1 HAYKOBO-TECOPETUYHUX
KOH(EpEeHIIIsIX, CeMiHapax 1 3acilaHHAX «KPYTJIOro CTOMYy», IO BIAMOBIAE
BUMOTaM OTNPWJIIOTHEHHS PE3YJIbTATIB AUCEPTALlii.

3a3HaueHe  3acBiguye  HajmexHy  o6Oi3HaHicth  O. O. lOpikoBa B
JOCIIIKYBAaHUX MUTAHHSIX, M0 3a0€3MeYMII0 TOCTaTHIN piBEHb OOIPYHTOBAHOCTI
chopMyILOBaHUX Y AMCEPTallii HAYKOBHUX IMOJIOKEHb Ta BUCHOBKIB.

HaykoBa HOBH3HA oOJep:KaHHUX Ppe3yJbTATIB TOJSITa€e B TOMY, IO 3a
XapaKTepoM 1 3MICTOM pPO3IIAHYTUX MHUTAaHb JUCEpTallld € nepuium B YKpaiHi
MOTJUOJICHUM JOCTIPKEHHSIM COIllajbHOI 0OYMOBJICHOCT1, €JIEMEHTIB Ta O3HAK
CKJIaJly KpUMIHAJIBLHOTO MPABOMOPYIICHHS, BIANOBIJAIBHICTh 32 AKE MepeadadeHa
cT. 360 KK, oOctaBuH, 10 OOTSKYIOTh KPUMIHAJIBHY  BiJIIIOBIIAIBHICTS,
ocobnuBocTel KBamiikalii Ta TIOKapaHHA 3a YMHCHE TOLIKO/DKEHHS abo
pYWHYBaHHS TEJIEKOMYHIKALIMHOI MEpexi, BIAMEXKYBaHHS Bl CYMDKHHX
npaBornopyiieHb. KoHKpeTHHUH BHECOK JAMcepTaHTa Iepefdayae BBEJICHHS B
HAyKOBUU OOII HOBHX TEOPETUYHUX CYIKEHb, IMPOIMO3UIII Ta pEeKOMEHIAIlN.
30kpemMa, y poOOTi BHEpIIe OOIPYHTOBAHO IPOMO3UIII0 BKIOYUTH JI0 3MICTY
MOHATTSI «TEXHIYHI 3acOo0M TEJIEKOMYHIKaIlli», 110 HaBeAeHO y CT. 1 3akoHy
Vkpainu «IIpo TenekoMyHIKallii», CIIOBA «eleKmpuuHi ma OnmuyHi Kabeui
36’a3ky». Take NOMOBHEHHS € HEOOXITHUM JUIsl Y3TOJKEHHSI MPEAMETa CYCIUILHO
HeOe3nmeyHoro nmocsranHs. HaBemena mpomo3uliisi  BiAMOBigae  motpedam
MPaBO3aCTOCOBHOI TMPAKTUKH, OCKUIbKU Ticas 3MiHu pemakiii ct. 360 KK Oymno
3MIHEHO W TMpeaMeT KPUMIHAIBHOTO MPaBOMOPYIICHHS 3 «JIiHIA 3B’SI3Ky» Ha

«TENEKOMYHIKAIITHYy MEpexXy, TEXHIYHI 3aco0M TeJeKOMYHIKalii Ta CHopyAu
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eJNeKTPO3B’s13Ky». OJHaK Ha MiACTaBl CyJIOBOI MPAaKTUKU aBTOP JTOBOAMTH, IO
MIOIIKO/[KEHHS 3a3HAI0Th Y CBOiM OUIBIIIOCTI BCE XK TaKH JIiHII 3B 3Ky (kabemi), sKi,
BIMOBIIHO [0 TOJIOKEHb 3akoHy VYkpainu «lIpo TenekoMmyHikarii», He €
CKJIaJIOBOIO  HI  TEJIICKOMYHIKAIliHHOI  MEpeXi, HlI  TEeXHIYHUX  3aco0iB
TEJICKOMYHIKaIlli, Hi CHOPYA €JIEeKTPO3B’s3Ky. 3a3HadueHa MporajnHa, Ha SKY
3BEpHYB YyBary aBTOp, MPHU3BOJUTH JO HEEPEKTUBHOCTI KPUMIHAILHO-IPABOBOI
OXOPOHH 00’ €KTIB TEICKOMYHIKAIIIi.

[ToTpebye cxBaneHHS MPOMO3HIISI aBTOpPA BU3HATH TSKKUMH HACIIIKaMH
3a 4. 3 cr. 360 KK He nuie mpunuHEHHs HAaJaHHS TEIEKOMYHIKAIITHUX MOCTyT
Ha KPUTUYHO BAXKJIUBI 00 €KTH IHPPACTPYKTYpPH, @ 1 YMHUCHE MOILIKOJKEHHS a00
pyiiHYBaHHSI TEIEKOMYHIKAIIMHOI MEpexi, 10 MPU3BEIO 10 3aruodeil Joaei.
3a3HaveH1 3MIHM y3TO/DKYIOThCS 13 cyMiKHUMU TonoxkeHHsaMU KK, sk Ha piBHI
3arajJbHUX HOPM, TaK 1 CIeIiaJIbHUX.

3 oty Ha MOTpeOU MPaBO3aCTOCOBHOI MPAKTUKU M JIOCBIJ] 3aKOHOAABCTBA
IHIIMX JIep’KaB, 3acilyrOBy€ Ha yBary IHpPONO3MIIS JUCepTaHTa IepeadaduTu
KPUMIHAJIBHY ~ BIJAMOBIJAJBHICTG HE JIMIIE€ 3a YMHUCHE TMOUIKO/)KCHHS YH
pyWiHYBaHHs, a ¥ 3a I1HINI JisTHHS, CHOPSIMOBaHI Ha TMPHUBENEHHS OO0 €KTIB
TEJIEKOMYHIKAlllil y HENpuAaTHUM JUIsl  eKCIuTyaTalli cTaH (Halpukiaj,
NPUNUHEHHS TOCTaYaHHsS  EJIEKTPOEHEprii Ha OO0 €KTH  TeNeKOMYHIKallii,
HECAHKI[IOHOBAHE BTpPY4YaHHS B pPOOOTYy TEXHIYHHUX 3aCO0IB TEICKOMYHIKaIlii,
AKIIO TakKl [ISHHS TPHU3BEIW JO0 TMOTIPIICHHS HAJaHHS TEICKOMYHIKAIIMHUX
Mociayr). 3amporoHOBaHI 3MIHM 3HAYHO PO3MIMPATH KOJIO  HEOE3MEUHHX
KPUMIHAJIBHO TIPOTUIIPABHUX JisiHB, 110 CBOEK YEPror0 MIABULIUTH €(DEKTUBHICTD
KPUMIHAJIbHO-TIPABOBOI OXOPOHH 00’ €KTIB TEJIEKOMYHIKALIIi.

Takox cHylIHUM BHJAIOTBCA CYMKEHHS aBTOpa MpO BUIOBUHA 00’€KT
KPUMIHAJILHOTO  MpaBonopyieHHs, nependoayeHoro  cT. 360 KK,  ocHoBHuii
Oe3mocepeiHii 00’€KT Ta J0JATKOBHM 00O0B’s3K0BUM 00’€kT. OCTaHHIM aBTOD
BBAXKA€ BIJHOCHHH, LI0 3a0€3MEUyIOTh HOPMaJIbHY pOOOTY TEIEKOMYHIKAIllMHUX

MEpEeX Ta iXHIX €JIEMEHTIB.
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OOrpyHTOBaHOIO € MO3MIISE aBTOpAa CTOCOBHO JOIIJIBHOCTI BCTaHOBJICHHS
BiKy 14-TH pOKIB JJIS HACTaHHS KPUMIHAJIBHOI BIAMOBIIAIBHOCTI 32 BUMHEHHS
KPUMIHAIBHOTO TMpaBomopyuieHHs, nepeadadeHoro 4.3 cr. 360 KK. 3a3nauene
IIJIKOM BIJIOBIJIA€ CTYMNEHIO CYCIUIBHOT HEOE3MEUHOCTI JISIHHS Ta IOJIOKEHHIM
4. 2 ct1. 22 KK, BiAMOBIIHO 0 SKUX YMHUCHE 3HUIICHHS a00 MOMIKOKEHHS MaifHa,
[0 BYMHIOETHCS 3arailbHOHEOE3NMEUHUM CIocoO0M ab0 Mae HACHIAKWA Yy BUIJISII
3arubeni JirojieH, nepeadadae BiAMOBIAAIBHICTE 3 14-TH pokiB (4. 2 cT1. 194, 347,
352, 378, 1.2 i1 3 cr.399 KK). B ymoBax BXO/KCHHS HaceJeHHS YKpaiHU B
U(POBUN MPOCTIP MOKIUBICTE OCMHUCIICHHS MOJIOJUMHU JIIOJIbMU PIBHS HEOE3MeK
BIJl TMOILIKO/DKEHHS YW PYHHYBaHHS TEJIEKOMYHIKAIITHUX MEPEX € JOCTaTHBHOIO
M1JICTABOIO JJIs BCTAHOBJICHHSI KPUMIHAJIBHO-TIPABOBOT 3a00POHU 110/I0 BUMHEHHS
Takux Jii 13 14 pokis.

3 METOI KOMIUIEKCHOI NPOTUAIIi MOCATaHHSAM HE TUIBKM Ha 00’ €KTH
TEJCKOMYHIKallli, a ¥ Ha TEpUTOpPiaIbHY IIUICHICTh 1 KOHCTUTYIIWHUN JaJ
VYkpainu, a TakoX 3a0e3MeueHHs [MBUIBHOTO 3aXHCTy HACEJEHHS, CJIiJ
NIATPUMATH MPOMO3ULII0 aBTOpa 1moA0 AonoBHEeHHS 4. 3 cT. 360 KK obGcTaBuHOIO
«Imij 9ac BOEHHOTO ab0 HaJ3BUYAWHOrO CTaHy a00 B paiioHax OOHOBUX I 4u
30Hax Oe3meku, mpuwieraux A0 Hux». Ha n1onatok a0 1miei mpomno3uilii peKoMeH Yo
aBTOPY BBECTH JI0 111€1 0OCTAaBUHM TaKOX BKa31BKY Ha «HAJ[3BUYANHY CUTYAIIIO.

Ha yBary 3acinyroByroTh i TIEBHI HOBI JIOJATKH JIO CaHKIIiH, IepeadadeHuX,
30KpeMa, YyacTUHaMu 2 Ta 3 Iii€i cTaTTi. 3alMpONOHOBAaHI B HOpPMax IUX YaCTUH
BUJIM 1 pO3MIpU MOKapaHb aBTOPOM IIIJIKOM OOIPYHTOBaHi. BapTo miaTpumaru
caMe Takui 1uIstX (GOpMyBaHHSI Ta YJOCKOHAJIGHHS CaHKIi HOpMu (Oco0auBO1
YaCTUHU Ha BIAMIHY BIJ TO3ULII aBTOPIB MNPOEKTY HOBOro KpumiHambHOTrO
KOJZIeKCy YKpaiHu, skl BUHECTH CaHKIlli 3a Mexi HopM OcobnmBoi yactuau KK,
VBIBIIK THM CaMHM JI0 3aKOHOJABCTBAa YKpaiHM €JEMEHTH HEBH3HAYCHOCTI Ta
Herepea0avyyBaHOCTI CTOCOBHO KapaHOCTI MTEBHOTO BUAY J1STHHS.

BucHOBKM 1 Tporo3uilii TEOPETUYHOTO Ta MPAKTUYHOTO CIPSMYBAaHHS €

JIOCTaTHHO TEPEKOHJIMBUMHU. ABTOp HAJIEKHO OpPIEHTYETHCS B CYYaCHHX
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npobsieMax Teopii Ta MPAKTUKU KPUMIHAJIBHOTO TpaBa. YCl 3a3HaueHl HayKOBI
MOJIOKEHHS JAUCEPTAIlIHHOTO JIOCTIPKEHHS MICTATh €JIEMEHTH HOBH3HH 1, 0e3
CYMHIBY, € BHECKOM y KPUMIHaJbHO-TIPABOBY HAYKY.

IlpakTuyHe 3HAYEHHS OJEP:KAHUX Pe3YJbTATIB IMOJSITa€ B TOMY, IO
BUKJIQJICHI B JUCEpTAIlii TEOPETHYHI TOJO0XKCHHS, BHCHOBKH, IPOIIO3UINI MarOTh
NPUKIAJHUN  XapakTep, BUKOPUCTOBYIOTHCS Ta MOXYTh OYTH BHUKOPHUCTaHI B:
3aKoHOmMBOpUill cgepi — TMiJl 4Yac YIOCKOHAJICHHS TIOJIOKEHb 3aKOHOJIaBCTBA,
po3po0IeHHS (OTIpaIOBaHHs) 3aKOHOIIPOEKTIB PO BHECEHHS 3MiH 1 JOTIOBHEHB JI0
yrHHOTO KK CTOCOBHO KpHMMIHAIBHOI BIAMOBIIATBHOCTI 32 YMHUCHE MOIIKOJKEHHS
a00 pyiHYBaHHS TEJICKOMYHIKAIIMHOI MEPEeXi, MpakmuyHiu OisibHOCMI — s
MpaBWIbHOI peaiizaiii KpUMIHAJIBHOTO 3aKOHOJABCTBA YKpaiHW B YacTHUHI
KPUMIHAJIBHOT BIJIMOBIJAJIBHOCTI 32 YMHCHE TOIIKO/UKEHHST ab0 pyWHYBaHHS
TEJIEKOMYHIKAIITHOT ~MEpPEXi; O0Cc8imHboMY npoyeci Ta  HAYKOBO-OOCHIOHILL
OisIbHOCMI.

3MmicT i cTpykrypa aucepranii. /locTaTHbO OOIPYHTOBAHOIO 1 JIOT1YHOIO
BUJIA€TBCA  CTPYKTypa Jucepramii. BoHa €  JIOrYHO-NOCHIZOBHOIO — Ta
parioHabHOI. PoOoTa ckiamaeThcsi 3 aHOTAIlM YKPAiHCHKOIO Ta aHTIIIHCHKOIO
MOBaMH, BCTYIly, TPbOX PO3[UIIB, IO MICTATH JAEB’SITh MIAPO3/A1IIB, BUCHOBKIB,
CIIMCKY BUKOPUCTAHUX JIKEPEN 1 CEMHU JIOATKIB.

VY 11bOMy KOHTEKCTi JOIIBHO 3ayBa)KUTH, 110 aBTOP 3MICTOBHO BHU3HAYUB
METy AMCEePTALIMHOrO AOCHIKEHHSI, SKa TOJIAra€ B CHCTEMHOMY pO3pOOJICHHI
MUTaHb KPUMIHAJIBHOI BIAMOBIAAIBLHOCTI 32 YMHUCHE TOIIKO/HKEHHSI a00 pyHHYBaHHS
TEJIEKOMYHIKALIKHOT MEpeXki, a TakoK (POpMYyBaHHS Ha Lii MiCTaBl MPONO3ULIN 3
YIOCKOHAJIGHHSI 3aKOHO/JABCTBA Ta JOKTPUHAIBHHMX TMOJIOKEHb KPUMIHATHHOTO
mpaBa, CIPSIMOBAHUX Ha MIIBUIIECHHS €(PEKTUBHOCTI MPABO3aCTOCOBHOT JTiSITLHOCTI
B 1111 cdepi.

Bucokum € TeopeTnyHud piBeHb BUKIAAy Martepialy. ABTOpP YMILJIO
3aCTOCYBaB P13HOMAaHITHI METOAHM HAYKOBOT'O Mi3HAHHS, IPYHTOBHO MIPOaHali3yBaB

3aKOHOJIaBUl aKTH, CYJOBY M 1HIIYy MPAKTUKY, KOPEKTHO MOJIEMI3y€ 3 I1HIIMMH
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JOCTITHUKAMH, apryMEHTOBAaHO OOCTOIO€ BJIACHY IIO3UIIII0, Ha IMiJICTaBl YOTO
chopMyBaB TEOPETUYHI BUCHOBKM Ta IPAKTHUYHI PEKOMEHJallli, M0 MICTITh
NOMITHUN BHECOK Yy HAayKy KPHMIHAJIBHOTO IpaBa 1 MalTh JOCTaTHIM CTyMiHb
HayKoBOi HOBHW3HH. llepeBarkHa OUIBIIICTH BUCHOBKIB 1 MPOMO3HUIIN AUCEpTaHTa
3aCIyTOBYIOTh HA CXBAJICHHS Ta MIATPUMKY.

[IpoanamizyBaBiu gucepraiiito O. O. FOpikoBa, MOkHa CTBEpPAKYBATH, IO
3MIICHEHE HUM JIOCHIJKEHHSI € HAyKOBOIO TMpalero, y sKiii aBTOp peasi3yBaB
MOCTABJICHI HUM 3aBJIaHHS, JOCSITHYBIITN METH JOCIIHKCHHS.

OuiHoBaHHsI opopmiieHHsI aucepTamii. J(uceprariro odpopmMIEHO 3TiIHO 3
BUMOTaMu MiHiCTepCTBa OCBITH 1 HAYKH Y KpaiHH.

JIMCKYCIViHI TOJIOJKEHHSI Ta 3ayBasKeHHsd [0 Jaucepramii. 3araaom
MO3UTUBHO  OI[HIOIOYM  PEIEH30BaHy Mpalo, 3ayBAXUMO MNP0  OeAKi
cynepeunocmi, OUCKYCIllHI NOJI0MCEHHA, K1, Ha HAIll MO, NoTpeOyloTh abo
JIOIATKOBOi  aprymeHTarlii, a0o chemiaJbHUX pO3’SICHEHb MijJ dYac 3axHuCTy
JUcepTallii, 30Kkpema:

1. dopMyITIOI0YN HAYKOBY HOBHU3HY OJICP)KaHHUX PE3yJIbTaTiB, TUCEPTAHT
HaBOJIUTh CHUCTEMY OO0 €KTIB, Ha 5Kl 31HCHIOETHCS MOCITaHHSA a00 SKI CTaBIISITHCS
1] 3arpo3y KpUMIHAJILHO IPOTUIIPABHOTO MOCATaHHs, nependadyeroro cr. 360 KK.
VY psany o6’extiB mocsranns, O. O. FOpikoB Buauisie 0e3mnocepenHi J0IaTKOBI
00’€KTH, 3a3HAYAIOUH, M0 «MOCATAHHA HA HUX 3a62cou (BUILJIEHO OTMOHEHTOM)
3MIMCHIOIOTHCST TTApaJiesIbHO 3 Oe3MOoCcepeIHIM OCHOBHUM 00°ekToM» (cTop. 109—
110). Ilpu npoMmy aBTOp NOAUISIE AOJATKOBI OO0 ’€KTH Ha OOOB’SI3KOBUH Ta
daxyneratuBauii (ctop. 110). HaBenene cymkeHHs 1010 (HaKyJIbTaTUBHOTO
0o0’€KTa BHUKIMKAE TEBHI CyMHIBU. He 3po3ymisio, Yu pO3IJIAa€E aBTOP
(dakynbTaTUBHUA  OO0’€KT y  MeXax  O3HaK  CKIaAy  KPUMIHAJIBHOTO
MIPaBOIOPYIIIEeHHA, a00 3a WOro Mexkamu. BapTo 3a3HauWTH, IO O3HAKU CKIIATY
KPUMIHAJILHOTO ~ TPABOTIOPYIICHHS 3aBXAHM € OOOB’S3KOBUMH, a TOMY
bakyabTaTUBHUN 00 €KT HE MOXKE PO3IISIIATUCS B CHCTEMI €JIEMEHTIB Ta O3HaK

CKJIaJy KPUMIHAJIIBHOTO MPAaBONOPYILIEHHS.
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SIKIIO KOHKPETHO 31MCHEHE MOCATaHHS CYNPOBOIKYETHCS CHPUUUHEHHSIM
IIKOJIM TaKOXK (pakyIbTaTUBHOMY 00’€KTY (00’€KTaM), TO Taka 0OCTaBUHA TTOBUHHA
pO3TIsAaTUCA TpPH HaJaHHI KPUMIHAIBHO-TIPABOBOI XapaKTEPUCTUKH, IO €
BOKJIMBUM [UJIS BpaxyBaHHS CTYNEHS TSOKKOCTI BYMHEHOTO MpHU MPU3HAYCHHI
nokapanss (auB. 1. 3 4. 1 c1. 65 KK).

2. AHanizytoun o3Haku 00’ekTuBHOI ctopoHu, O. O. FOpikoB BBaxae
MO>KJIMBUM BHU3HABATH KPUMIHAJIBHO KapaHOIO HE JIMILE JIi10, 10 Oe3MocepeHbO
BUIUIMBAE 13 TEKCTY HOPM BCiX TpboxX 4acTuH cT. 360 KK, a i 6e3aisuibHICTD SIK
dbopMy YMHCHOTO MOUIKO/HKEHHS ab0 pyHHYBaHHS TEJIECKOMYHIKAIIIHOI Mepexi.
OOrpyHTOBYIOYM TaKy MO3UIIII0, JUCEPTAHT y po3aim 2.2 3azHavae: «Cinin
aKIIEHTYBaTH HAa TOMY, IIIO TIOIIKO/DKCHHS Ta pyHHYBaHHS (3HUIICHHS) MOXYTh
BUMHSTH HE JIUIIIE aKTUBHOIO MOBEAIHKOI 0coOM (Ji€r0) (AeMOHTaX OoOJaHaHHS
Yyl CHOOPYA, 3aBIaHHS yAapiB MO TEXHIYHUX 3aco0ax TeJIeKOMYHIKallii,
NepepuBaHHs YU Mepepi3aHHs IPOTiB, OOPOOICHHS XIMIYHOIO PEYOBUHOIO TOIIO), a
W TTAaCUBHOIO TMOBEIHKOIO 0co0M (Oe3MisbHICTIO) (HEBUPYOYBaHHSI TIPOCIKU IS
NOBITPSHUX JIHIN €JIEKTPO3B’A3KY, 10 MPOKIAIA0Th Yy JICOBUX MACHBAaX U 1HILIKX
3eJIEHUX HACAPKCHHSIX, HEBUPYOYBaHHS JIEpEB, KOPEHEBAa CUCTEMa SIKHMX MOXKE
NOIIKOJNUTHA KaOenbH1 JIiHIT 3B’SI3Ky, HEYCYHEHHS HACHIAKIB aBapiil, w10
CIOPUYMHUIIO TIEpEpUBAHHS HAJAHHS TEJIEKOMYHIKALIMHUX MOCIYT TOIIO)» (CTOP.
143).

Bigpa3y HeoOXiAHO 3a3HAUMTH, IO JUCHO3MULII HOPM YCIX TPhOX YaCTUH
ct. 360 KK He nawoTh miacTaB ajisi Takoro BHCHOBKY. He BHWIUIMBae Takwuii
BUCHOBOK 1 3 Teopii KPUMIHAJIBHOTO TMpaBa. be3misulbHICTH, SK BIJOMO, — II€
nacuBHa ¢opMa MOBEAIHKKA 0cOoOM. 3a3HaueHa MOBEAIHKA cama 1Mo co01 HE MOXKe
SBJIATH Yy 30BHIIIHBOMY MPOSIBI MOIIKOKEHHSI 200 pyHHyBaHHs. Taki Jii MOXYTb
OyTH HACIIJIKOM TIEBHOI TMOMEPEAHhOI MACHUBHOI TOBEMIHKH, SKa 3yMOBIIIOE
MOXJIMBICTh iX HacTaHHsA. Jucmoswurmii HopMm dwactuH 1-3 ct. 360 KK Takuii
PO3BUTOK CYCHIJIbHO HEOE3MEeYHOro sBHINA HE TNepeadadaroTh, OCKIIBKH 1

NOIIKO)KEHHS, 1 pyiHYBaHHS BU3HAU€HI B HUX SIK 11, [0 CIIPUYUHSAIOTH HACTIIOK.
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Tak, 3a 4.1 cT. 360 KK 116 «ipunuHeHHs] HaJlaHHS TEJICKOMYHIKAIIMHUX TTOCTYT».
[Tpu Oe3aisIbHOCTI BXKIMBUM KPUMOYTBOPIOIOYMM YMHHUKOM € came MOIepeaHs
IIOBEJIIHKA, fAKa IOB’g3aHa 3 O00OB’SI3KaMM OCOOM JIATH IIEBHUM YHHOM 1
MOXKJIMBICTIO Tak JisATH. OcoOu, Ha SIKUX IIOKJIAmaloThCd TakKl OO0OB’SI3KH,
HalpUKJIad, HE BUPYOYIOTh, SK TPABWIBHO 3a3HA4Ya€ aBTOpP, MPOCIKA IS
MOBITPSHUX JIIHIM eNeKTpo3B’a3Ky. OTxke, 32 TAKOrO0 PO3BUTY SIBHINA MU TTOBHHHI
KOHCTaTyBaTH HAABHICTh JISHHS, sIKE MOXE MaTh ¥ GopMy MacUBHOI MOBEHAIHKH,
HACJTIIKOM SKOi MOKe OyTH came TOIIKO/KEeHHS abo pyiiHyBaHHS. BpaxoByroum
BOKJIMBICTh TEJIIEKOMYHIKAI[IHHUX MEPEX, TEXHIYHUX 3ac00iB TeJIEeKOMYHIKAIll,
CIOpPYA  €JEKTPO3B’SI3KYy, MISUIBHICT MO 3a0€3NeYeHHI0 1X IUIICHOCTI €
YHOPMOBAHOIO, 4, OTXE, BXOJUTh O KOJia 000B’SI3KIB BIAMOBIIHUX 0C10, 30Kpema,
cinyx6oBux. Tak, skmo ciyxboBa oco0a HE BHUKOHYE CBOI OOOB’SI3KH, IO
BHACIIJIOK MOILIKO/KEHHS a00 pyilHyBaHHS 3aBJacTh ICTOTHOI IIKOAM 1HTEpEcam
BJIACHMKA 3a3HAUYCHHMX KOMYHIKaIliii, TO Horo 1ii, HampuKiajd, 3a HAasBHOCTI BCIX
O3HaK CIy>k00Boi Hembanocti, BapTo KkBamidikyBatu 3a cr. 367 KK. o
CTOCYETBhCSI 3000B’s3aHb, MOB’SI3aHUX 13 AISUIBHICTIO 1HIIUX OCI0, TO 3a YMOBH
HEOOEpPEKHOTO  CIPUYMHEHHS  MaTepiaibHOI  IIKOJAM, BOHMU  MIiJJISTAIOTh
MaTepianbHIN BIAMNOBIAAIBHOCTI. SKIIO %) 0c00a BUpILIYE YMHUCHO HE BUKOHYBATU
MOKJIaJIcHI Ha Hel OOOB’SI3KM, MAalYM HAa METI TaKMM YHWHOM IIOIIKOAUTH YU
3pyHHYBaTH TENEKOMYHIKAIIHY Mepexy, TO TMpUHAWMHI 1i Ail MOXYyTh OyTH
kBaniQikoBadi 3a cT. 194 KK abo iHIIMMH CTaTTAMHM 3aJ1€XKHO Bl MOTHUBIB KapaHO1
MOBEIHKH.

3. O. O. IOpikoB, xapakTepu3yloouu AHCEpTaIlil0, BHU3HAYAE 11 5K
KOMNJeKcHe HayKoBe MoHorpadiude pgociipkeHHs (ctop. 2, 19 Tomlo).
[Toromxyrounch 3 TUM, IO HAJ@aHa JI0 3aXUCTYy poOOTa € MOHOTPAa(PIIHOIO, MICTUTH
HOBI TIOJIOKEHHsI, BIJINOBIJAa€ BHUMOTaM JOCHIDKCHHS Ha 300yTTS JOKTOpa
bimocodii, HEOOXimHO, OAHAK, TMPU IOMY 3aYBAKHUTH, IO AWCEpTaIlis, SKa
pPO3TIIAIAEThCSA, HE € KOMIUIGKCHUM JAociipkeHHsM. lle moOporHa HaykoBa

pO3BiJIKa, SIKa MPOBEJAEHA B MEXKax MPOBIAHOI ragy3i HayKd IpaBa, a came —
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KpUMIHAJIBHOTO MpaBa. [Ipo KOMIUJIEKCHICT, MOBa Morjia O WTH, Kojiu O aBTOp
JOCITIIMB HE TUIBKU MPOOJIEMH, TTOB’s3aH1 3 KpUMIHAJIBHUM IPABOM, a i 3BEpPHYBCS
B pa3l moTpedu [0 CYMDKHUX NHUTaHb 3 KPUMIHOJIOTII, KPUMIHAJIICTUKH,
KPUMIHAJIBHOTO MPOILIECY TOIIIO.

Baprto 3ayBakuTH, 110 MOXJIMBICTH TaKOTO 3BEPHEHHS, a CaM€ B MeXax
HAayKW KpHUMIHAJIBHOrO TmpolecyanbHoro mpasa, y O. O. IOpikoBa Oyna. Taxk,
3aBEPIIYIOYU JOCIHIKEHHS, JUCEPTAHT IUIKOM JIOTIYHO 3BEPHYBCS /IO IMUTaHb
KapaHocTi, 30kpema, 3a 4. 1 cr. 360 KK (crop. 217-220) Ta 3ampomnoHyBaB
TpaHcopMyBaTH JISIHHS, 110 3a YMHHOIO penakiliero c¢r. 360 KK e xpuminaabHUM
MPOCTYNIKOM, Y HETSHKKHHM 3JI0YMH — IUIIXOM YBEICHHS 10 CaHKIli HOPM Ili€l
YAaCTUHM TIOKApaHHS y BUJl MO30aBJIEHHSA BOJI Ha CTPOK BIJ OJHOIO JO TPhOX
pokiB. PaKTUYHO AaBTOP IMOCTABUB IIiJ] CYMHIB, X04a i B MEXKaxX CBOTO MUTaHHA,
HaIpalfoBaHHs (axiBUIB 3 KPUMIHAJIBHOTO MPOLECYaJbHOIO IMpaBa, 3aBHSIKU
HaIpaIfoBaHHAM  SKUX JO0 KpUMIHATRHOTO  MPOIECYAIbHOTO  KOJEKCY
3aKOHOJIaBIIEM OYyJU YBEJEHI TMOHSTTS «KpUMIHAJbHE TMPABOMOPYIICHHSI» Ta
«KpUMIHAJIBHUI MPOCTyNnok». BodeBuap, MO Take pilieHHS OylIo 06ymoeneHo
3MIHAMU  NONIMUKY BUKOPUCAHHA NPU  NPABO3ACMOCYS8AHHI  KPUMIHAILHO20
npoyecyanbHo20 3aKOHO0A8CmaEa, CIPIMOBAHO1 (TMOMITUKK) HA YBEJIEHHS B CIIAYY
Ta CYIOBY MPAKTHUKY CHpOWeHo20 nposadicerns. 1lil TakKuM KyTOM 30py aBTOp
npo0iemMy 100 HEOoOXiTHOCTI BIIMOBU BiJ] KPUMIHAJIBHOTO TPOCTYNKY Ha
KOPHUCTH HETSHKKOTO 3JI0YMHY HE JTOCTIINB.

4. XapakTepu3your O3HaKH, IO 3a3HAYCHI y HOpMax 4YacTUH 2 Ta 3
ct. 360 KK, aBTOp 6uxopucmosye mepmin «KeaniQikyrouiy ma «0coOIU80
keanigixyroui» oznaxu (ctop. 4 Ta iHii). BapTo 3a3Ha4nTH, 10 TaKka TEPMiHOJIOT1s
IIMPOKO 3aCTOCOBYETbCS Yy HaykKoBid Jmiteparypi. Pazom 3 tum, y KK
BUKOPHCTOBYETHCS 1HIMUH TEpPMiH I TIO3HAYEHHS O3HAaK, M0 BHU3HAYAIOTh
CTYMiHb TSKKOCTI BumHeHOTo mistHHA. Y 9. 3 cr. 29 KK BoHM oO3HaueHi sk
«00CTaBWHH, MO0 OOTSKYIOTH BIAMOBIIATBHICTE». BodeBuah, M0 mepeBary tpeda

HAJIaBaTH HOPMAMUBHO BUZHAYUEHIU MEPMIHOI02II.
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HaBeneHi Cy/KeHHs CTOCYHOTBCS JUCKYCIMHUX MHUTaHb a00 HE IIJIKOM
YITKUX (POpPMYJIIOBaHb 1 HE MOXYTh BIUIMHYTH Ha 3arajibHy MO3UTHBHY OIIIHKY
TucepTarii.

Ouninka 3MmicTy aucepramii, Il 3aBepuUICHICTh B HUIOMY, 0()OpPMJICHHS.
Hucepramiss  KOpikoBa  Onekcanapa  OnekcanapoBuua  «KpuminanbHa
BIJIMOBIJAIBHICTD 32 YMUCHE TOIIKO/KEHHS a00 pyHHYBaHHS TEJIEKOMYHIKaIIHHOT
MEpeX1» € 3aBepIICHOI KBami(iKalliifHOI TIparero, y SKIid OTpUMaHO HOBI
HAyKOBO OOIPYHTOBaHI pe3yJbTaTH, IO B CYKYITHOCTI PO3B’SI3yIOTh KOHKPETHY
HAyKOBY MpoOJieMy, sika Ma€ ICTOTHE 3HAYCHHA JJIS KPUMIHAJIBHOTO TpaBa, Ha
M1JICTaBl YOTO BHECEHO 3MICTOBHI MPOMO3HUIIii 3 YIOCKOHAJICHHS JIESIKUX MOJ0KEHb
KK Ta npakTuk iX 3aCTOCYyBaHHS.

3MiCcT  nmucepTamii - BIAMOBITA€  3asBICHIA  JUCEPTAHTOM  HAYKOBIU
crnemianbHocTi (081 — «IIpaBo»), poboTa mpoiiia HaJeKHY ampoOallilo.
Odopmnenns aucepraiii 3arajgoMm BigmoBizae BcraHoBieHMM MOH VYkpainu
BuMmoraMm. Jlucepramisi € kBaji(ikoBaHOIO, 3aBEPIICHOIO Mparero, y sKIH He
BUSIBJICHO TMOPYUIEHb aKaJIeMIYHOI A0OpouYecHOCTI. JlOCHIIKEHHS MiATOTOBIIEHO
3pO3yMIJIO0, FOPUAUYHO ¥ JIITepaTypHO TPAaMOTHOIO MOBOIO.

Huceprauis Bignosigae BumoraMm IlopsiaKy NpoBeNeHHS €KCIEPUMEHTY 3
NPUCYJKEHHSI CTymeHs JOoKTopa (¢inocodii, 3aTBEPIKEHOIO MOCTAaHOBOIO
Kab6inetry MinictpiB Ykpainu Big 6 6epesns 2019 poky Ne 167, a 1i aBTop, FOpikoB
Onekcanap OnekcaHIpOBUY, HAa OCHOBI MYOJIYHOrO 3aXMCTy 3acllyrOBYe Ha

MPUCYJIKEHHS HoMY cTymeHs JokTopa dimocodii 31 crienianbHocTi 081 — «IIpaBoy.

B. 1. bopucoB, 10KTOp HOPUANYHUX HAYK,
npodecop, panHuk npu aupekuii Haykoso-
JOCIIITHOTO 1HCTUTYTY BUBUYEHHSI MpoOIJieM

3JI0YMHHOCTI IMEH1 aKkageMika
B. B. Crammuca HAIIpH VYkpainu, akagemik
HAIIpH Ykpaiau
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FORMS OF COMPLICITY IN A CRIMINAL OFFENSE
UNDER THE CRIMINAL LAW OF UKRAINE

The concept of "forms of complicity in a criminal offense" is not explicitly
used by the legislator in Ukraine. Scholars and practitioners mostly rely on Article
28 of the Criminal Code of Ukraine (hereinafter referred to as the CC), although
the title of this article does not specifically mention the forms of complicity. The
title of Article 28 CC is "Committing a Criminal Offense by a Group of Persons, a
Group of Persons by Prior Agreement, an Organized Group, or a Criminal
Organization".

There are at least two reasons why the legislator did not directly indicate the
forms of complicity in the title. The first and main reason is that Article 28 CC
does not cover all forms of complicity. Some of these forms are identified based on
the analysis of Article 27 CC. If the title of Article 28 CC were formulated as
"Forms of Complicity," it would imply that all forms of complicity are exclusively
provided for in this article, which is not the case.

The second reason is that the legislator was uncertain about the desirability
of introducing the new phrase "forms of complicity" into the Ukrainian criminal
legislation. The provisions concentrated in Article 28 CC have a relatively short
history. They first appeared in the Criminal Code in 2001. At that time, the issue of
forms of complicity in the CC was not fully resolved. There were different
approaches to dividing complicity into forms, based on various criteria.

The most common classifications of forms of complicity in the science of

criminal law are as follows.
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1. The distinction of only two forms: 1) complicity without prior agreement
among accomplices of the criminal offense; 2) complicity by prior agreement. The
criterion for such division is the presence or absence of prior agreement among the
accomplices.

2. The distinction of three forms is as follows: 1) simple complicity;
2) complicity qualified by prior agreement among the accomplices; 3) complicity
of a special nature, which refers to complicity in the form of a criminal association.
The criterion in this classification is mixed, as it considers not only the presence or
absence of prior agreement among the accomplices but also the specific nature of
the relationships between the accomplices in the criminal association.

3. Another classification, consisting of three forms of complicity, is as
follows: 1) co-perpetration; 2) complicity with a division of roles among the
accomplices; 3) complicity of a special nature. Here, a mixed criterion of
classification is also applied.

4. The classification consisting of four forms of complicity is as follows:
1) complicity without prior agreement among the accomplices; 2) complicity by
prior agreement; 3) organized group; 4) complicity of a special nature — criminal
organization.

The last classification was adopted by the legislator as the basis for
formulating provisions in Article 28 of the Criminal Code (CC). However, it has
been noted that not all forms of complicity are covered in Article 28 CC.
Therefore, due to the ongoing nature of this issue in the science of criminal law,
the legislator has not yet introduced the concept of "forms of complicity" into the
CC.

Currently, two criteria are primarily used to classify forms of complicity:
1) the nature of roles performed by accomplices (objective criterion); 2) the
stability of subjective connections between accomplices (subjective criterion).

These two criteria serve as the basis for defining the concept of forms of

complicity. Therefore, forms of complicity refer to the association of accomplices

251



BicHuk Aconianii KpUMiHAJIBHOTO IpaBa YKpainu, 2023, Ne 1(19)

in a criminal offense that differ from one another in terms of the nature of roles
performed and the stability of subjective connections between accomplices.

Forms of complicity are significant for determining the level of societal
danger of a criminal offense and for assigning appropriate punishment to the
accomplices. According to paragraph 2 of Part 1 of Article 67 of the Criminal
Code (CC), committing a criminal offense by a group of persons by prior
agreement (second or third part of Article 28 CC) is one of the circumstances that
aggravate the punishment.

Additionally, committing a criminal offense by a group of persons, by prior
agreement of a group of persons, or by an organized group is used as qualifying
characteristics in the articles of the Special Part of the Criminal Code.

Thus, forms of complicity are used in differentiating criminal liability at the
legislative stage and in individualizing criminal responsibility during the stage of
legal application.

Forms of complicity are considered within the framework of two
classifications, each utilizing its own dividing criterion.

The division of complicity into forms based on objective signs (according to
the objective criterion - the nature of roles performed)

In Part 1 of Article 27 of the Criminal Code (CC), it is stipulated that
accomplices include perpetrators, organizers, instigators, and accessories.
However, in Part 2 of the same article, it also mentions co-perpetrators. From this,
the following conclusions can be drawn:

1) It is possible to have complicity where all accomplices of the criminal
offense act as perpetrators, i.€., they are co-perpetrators.

2) It is also possible to have complicity with a division of roles, where
accomplices assume different roles in the criminal offense, such as one being the
perpetrator, another being an accessory, a third being an instigator, and so on.

Thus, Article 27 of the Criminal Code provides for complicity in the form of

co-perpetration and complicity with a division of roles. This division separates
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complicity into two forms based on the roles performed by the accomplices in the
criminal offense, i.e., according to objective criteria.

1. Simple complicity occurs when all accomplices are co-perpetrators of the
criminal offense, and therefore, they all assume a homogeneous role.

It is important to note that it should be a legal, rather than factual,
homogeneity. In other words, their actions may have different factual
characteristics. For example, one of the perpetrators threatens the victim with a
knife, another holds their hands, and a third takes valuable belongings. However,
from the perspective of the form of complicity, their roles are homogeneous — they
all directly perform actions described in the provision of a specific offense in the
Special Part of the Criminal Code, in this case, robbery (Article 187 of the
Criminal Code).

2. Complicated complicity occurs when accomplices assume diverse roles,
involving a division of roles where one or several of them act as perpetrators, while
others act as organizers, instigators, or accessories. In other words, in this form of
complicity, not all accomplices are perpetrators of the criminal offense.

The division of complicity into forms based on subjective signs (according to
the subjective criterion - the stability of subjective connections between
accomplices)

Based on subjective signs (the stability of subjective connections between
accomplices), Article 28 of the Criminal Code distinguishes the commission of a
criminal offense by different criminal groups:

1) Part 1 of Article 28 of the Criminal Code - the commission of a criminal
offense by a group of persons. This refers to a group of individuals without prior
agreement, but the legislator used a simplified title without specifying the absence
of prior agreement.

2) Part 2 of Article 28 of the Criminal Code - the commission of a criminal

offense by a group of persons by prior agreement.
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3) Part 3 of Article 28 of the Criminal Code - the commission of a criminal
offense by an organized group.

4) Part 4 of Article 28 of the Criminal Code - the commission of a criminal
offense by a criminal organization.

It is important to note the following features:

1) The forms of complicity do not refer to the type of group (group without
prior agreement, group by prior agreement, organized group, and criminal
organization), but rather to the commission of a criminal offense by these groups.

2) The third and fourth forms of complicity (commission of a criminal
offense by an organized group and commission of a criminal offense by a criminal
organization) are essentially variations of the commission of a criminal offense by
a group of persons by prior agreement. As a result, the logic of structuring
complicity into forms based on subjective signs becomes complex. One can argue
that there are two main forms: commission of a criminal offense by a group of
persons without prior agreement and commission of a criminal offense by a group
of persons by prior agreement. This latter form then has two subtypes, which are
specified in the third and fourth parts of Article 28 of the Criminal Code.

The signs of the forms of complicity provided for in Article 28 of the Criminal
Code

1. A criminal offense is recognized as being committed by a group of
persons if it involves the participation of several (two or more) perpetrators
without prior agreement among themselves.

Objective signs:

— quantitative sign — several persons (two or more);

— type of accomplices — perpetrators. It should be noted that such legislative

limitation cannot be justified. This approach creates situations that fall
outside the scope of any form of participation as provided for in Article

28 of the Criminal Code.
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Let's consider a case where an accomplice joins the perpetrator during the

commission of the objective elements of the offense. For example, a

perpetrator intending to commit theft enters the cash office of a company

and attempts to open a safe but fails. At this point, the accountant notices the
perpetrator and offers assistance by providing the safe's access code

(providing advice). Such joint activity should be recognized as complicity in

the criminal offense since it exhibits all the characteristics outlined in Article

26 of the Criminal Code. However, this particular case is not covered by any

of the forms described in Article 28 of the Criminal Code. Considering that

the agreement arose during the commission of the objective elements of the

theft, it can only be regarded as complicity without prior agreement among a

group of individuals, but it lacks the obligatory characteristic of the presence

of co-perpetrators. In the case under investigation, there is a collaboration
between the perpetrator and the intellectual accomplice.

Such gaps should not exist, as the classification of forms of complicity

should encompass all variations of complicit conduct.

Subjective signs:

— absence of prior agreement among the accomplices.

2. The second form of complicity in this classification: a criminal offense is
considered committed by a group of individuals by prior agreement if it is jointly
committed by several persons (two or more) who, in advance, prior to the
commencement of the criminal offense, have conspired to commit it together.

Objective signs:

— quantitative sign — several persons (two or more);

— type of accomplices — a combination of any types of accomplices, but
there must be at least one perpetrator among them. The perpetrator may
join the group not immediately, but after its formation.

Subjective signs:

— existence of prior agreement.
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Part 2 of Article 28 of the Criminal Code indicates this with the words "in
advance, that is, before the beginning of the criminal offense, agreed on its
joint commission." Another inaccuracy. The words "before the beginning of
a criminal offense" mean - until the moment when the commission of any
criminal offense begins, including preparation for a criminal offense.
However, according to Part 1 of Article 14 of the Criminal Code, conspiracy
to commit a criminal offense is one of the types of preparation. A
contradiction arises — a conspiracy between accomplices indicates
preparation for a criminal offense, but it must occur before it, which is
impossible.

The legislator had a different intention - before the commencement of the
commission of the objective elements of the criminal offense. Resolving this
issue requires clarification of Part 2 of Article 28 of the Criminal Code, but
this has not yet occurred, so it is necessary to proceed from a specific
interpretation of the content of this provision.

3. The third form: the criminal offense is considered to be committed by an

organized group if several individuals (three or more) participated in its

preparation or commission and previously organized themselves into a stable

association to commit this and other (s) criminal offenses, united by a single plan

with a division of functions among the group members aimed at achieving this

plan, known to all group participants.

The examination of the characteristics of the third and fourth forms of

complicity should be conducted taking into account the provisions of the

Resolution of the Plenum of the Supreme Court of Ukraine "On the practice of

courts in considering criminal cases of crimes committed by stable criminal

associations" dated December 23, 2005, No. 13.

Objective signs:
— quantitative sign — three or more persons;

— type of accomplices — union of any types of accomplices.
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At the same time, it is sometimes argued that the presence of an organizer is
a characteristic feature of this form of complicity. Indeed, there are common
cases of joining the efforts of an executor, an organizer, and other types of
accomplices. However, it cannot be denied that criminal offenses can be
committed by an organized group through the coordination of actions among
co-perpetrators. Such situations are typical in cases of organized crime,
where a gang or a group of co-perpetrators exists, characterized by a high
level of stability in the subjective relationships among them. In determining
this form of complicity in Part 3 of Article 28 of the Criminal Code, the
phrase "with a division of functions among group participants" is used, but it
should not be interpreted as a division of roles, as roles and functions of
accomplices have different meanings. The role indicates the type of
accomplice, while the function refers to the specific activities performed by
the accomplice. Different accomplices within the same role can perform
different functions;

— a feature of the structural ties of accomplices.

This signs manifests itself in two aspects:

1. Organized nature of the group - the activity of the accomplices that leads
to the establishment of a stable association.

2. Division of functions among the group participants.

Subjective signs:

— internal stability of the association.

Before explaining the content of this characteristic, some clarifications
should be made. It is important to remember that all forms of complicity in
this classification differ in the level of stability of subjective connections
between the participants. This is the most important characteristic of each
form of complicity, which should have its own distinct meaning in each
form. Thus, the lowest level of stability is found in the first form - the

commission of a criminal offense by a group of individuals without prior
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conspiracy among the participants. It is then strengthened in the second form
- the commission of a criminal offense by a group of individuals with prior
conspiracy among the participants, although it is not yet established as a
separate characteristic of stability in Article 28, Part 2 of the Criminal Code.
The indication of stability first appears in Part 3 of Article 28 when defining
the commission of a criminal offense by an organized group. According to
the logic of this classification of forms of complicity, the next form should
demonstrate the highest degree of stability, which should be reflected in the
corresponding formulation. However, in Part 4 of Article 28, the legislator
used the same term "stability." This created a problem in distinguishing the
characteristic of stability between the third and fourth forms of complicity,
as provided for in Article 28 of the Criminal Code. In the science of criminal
law, the characteristic of "cohesiveness" was traditionally used for the fourth
form of complicity, while "stability" was used for the third form. However,
the legislator did not make this differentiation, even though it is traditional
and understandable.

On practice, there was a need to establish additional characteristics for
distinguishing between the third and fourth forms. Such differentiation was
proposed in the Resolution of the Plenum of the Supreme Court of Ukraine
"On the Practice of Courts in Considering Criminal Cases on Crimes
Committed by Stable Criminal Associations" dated December 23, 2005, No.
13, through different interpretations of the characteristic of stability in the
commission of a criminal offense by an organized group and the commission
of a criminal offense by a criminal organization.

This approach is not conventional since the same term "stability" in Part 3 of
Article 28 of the Criminal Code i1s proposed to be understood differently
than in Part 4 of Article 28 of the Criminal Code. In other words, the same
textually fixed characteristic "stability" has different meanings in different

provisions, which violates one of the principles of legislative technique,
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according to which the same concept should have a consistent meaning in all
cases of its use in any provision. I believe that such illogical methods should
not be used to rectify legislative errors, but at present, this approach is
utilized in legal practice.

Paragraph 1 of Clause 11 of the mentioned resolution of the Plenum of the
Supreme Court of Ukraine provides a general definition of stability. The
stability of an organized group and a criminal organization lies in their
ability to ensure the stability and security of their functioning, effectively
counteracting factors that can disrupt them, both internally (such as non-
recognition of authority or orders of the leader, attempts by individual
members to separate or withdraw from the group) and externally (failure to
comply with safety rules regarding actions of law enforcement agencies,
activities of competitors within the criminal environment, and so on).
Furthermore, stability is divided into two types: 1) internal stability and
2) external stability.

It 1s suggested that the commission of a criminal offense by an organized
group is possible only in the presence of internal stability, while the
commission of a criminal offense by a criminal organization requires both
internal and external stability.

Therefore, returning to the internal stability of the association as a subjective
characteristic of the third form of complicity, its essence should be clarified.
Internal stability of the association refers to its ability to resist internal
destabilizing factors. This ability is indicated by such features as a stable
composition, close relationships among its participants, centralized
subordination, uniform rules of conduct for all, as well as the presence of a
plan for criminal activities and a clear distribution of functions among the
participants for its achievement (paragraph 1 of point 11 of the mentioned
resolution of the Plenum of the Supreme Court of Ukraine).

— the presence of prior conspiracy among the accomplices;
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— the purpose of the organized group's activity should be the commission
of the specified criminal offenses and/or other criminal offenses as stated
in the Criminal Code.

Not quite a good wording, from which it follows that the legislator probably
had in mind the commission of several criminal offenses. However, in the
field of criminal law and practice, there are known cases where an organized
group was formed for the commission of only one, albeit complex, criminal
offense. The participants of such a group would prepare for years leading up
to the commission of this offense, and after its completion, the organized
group would cease to exist. Throughout these years, the group acquired signs
of stability, providing sufficient grounds to recognize it as an organized
group. However, according to Part 3 of Article 28 of the Criminal Code, it is
difficult to classify it as such.

— a feature of the consent of accomplices — they must be united by a single
plan known to all group members.

Furthermore, in paragraph 9 of the mentioned resolution of the Plenum of

the Supreme Court of Ukraine, it is stated that an organized group should be

considered formed from the moment its participants reach an agreement to
commit the first criminal offense, provided that there are plans for further
joint criminal activities.

4. The fourth form: the criminal offense is considered to be committed by a

criminal organization if it is committed by a stable hierarchical association of

several persons (five or more), whose members or structural components have

organized themselves by prior agreement for joint activities aimed at directly

committing serious or particularly serious crimes by the participants of this

organization, or for leading or coordinating the criminal activities of other persons,

or for ensuring the functioning of both the criminal organization itself and other

criminal groups.

Objective signs:
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— quantitative sign — five or more persons;

— type of accomplices — a criminal organization must have an executor, an
organizer, and any other types of accomplices;

— a feature of the structural ties of accomplices.

It is characterized by two features.

1. Organized nature of the group — has the same meaning as for the
commission of a criminal offense by an organized group.

2. Hierarchy of the association — involves the subordination of the
participants of the association to the organizer and ensures a certain order
of management within the association. It also contributes to the
preservation of functional connections and the principles of
interdependence among its participants or structural parts in the
commission of joint criminal activities (paragraph 2 of point 12 of the
mentioned resolution of the Plenum of the Supreme Court of Ukraine).

Subjective signs:

— internal and external stability of the association.

Internal stability of the association should be understood in the same way as

for the commission of a criminal offense by an organized group.

External stability of the association should be understood as its ability to

resist external destabilizing factors. Indications of external stability of a

criminal organization may include establishing corrupt connections within

the authorities, exchanging information channels regarding the activities of
criminal competitors, creating illegal (shadow) insurance funds and
determining the order of their funding and use, and so on (paragraph 3 of
point 11 of the mentioned resolution of the Plenum of the Supreme Court of

Ukraine).

— the presence of prior conspiracy among the accomplices,

— the purpose of a criminal organization is the direct commission of serious

or particularly serious crimes by its members, or the leadership or
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coordination of criminal activities by other individuals, or ensuring the

functioning of both the criminal organization itself and other criminal

groups.
In conclusion, a criminal organization is considered established (created) if,
after reaching an agreement among individuals regarding the commission of
the first serious or particularly serious crime but before its completion, the
association acquires all the mandatory characteristics of such an
organization. It is irrelevant whether the association preceded the acquisition
of the characteristics of a criminal organization by existing as an organized
group or whether the mentioned organization was immediately created as
such (paragraph 2 of point 10 of the mentioned Resolution of the Plenum of

the Supreme Court of Ukraine).

REFERENCES

1. Abakumova, Yu.V. (2012). Instytut spivuchasti v kryminalnomu pravi
Ukrainy: pryroda, sutnist, suchasni problemy vyznachennia; za zah. red.
V. H. Lukashevycha. Zaporizhzhia: Klasych. pryvat. un-t [in Ukrainian].

2. Aloshyn, D.P. (2002). Formy spivuchasti v novomu Kryminalnomu
kodeksi Ukrainy: problemy realizatsii pravovykh norm. Pravo i Bezpeka, 1, 15-19
[in Ukrainian].

3. Veresha, R.V. (2014). Spivuchast u zlochyni. Kyiv: Alerta [in
Ukrainian].

4.  Vozniuk, A.A. (2015). Kryminalno-pravovi oznaky orhanizovanykh
hrup izlochynnykh orhanizatsii. Kyiv: Nats. akad. vnutr. sprav [in Ukrainian].

5. Holovkin, O.V. (2004). Formy spivuchasti, yaki okhopliuiutsia
poniattiam hrupovoi zlochynnosti. Problemy penitentsiarnoi teorii i praktyky, 9,
186—193 [in Ukrainian].

6. Grodetskiy, Yu.V., Mokhonchuk, P.S. (2018). Vchynennia zlochynu
hrupoiu osib bez poperednoi zmovy. Visnyk Asotsiatsii kryminalnoho prava
Ukrainy, 2 (11), 49-61. URL: DOI: https://doi.org/10.21564/2311-
9640.2018.11.160961 [in Ukrainian].

7. Diachkin, O.P. (2012). Formy spivuchasti ta yikh znachennia dlia
vyznachennia suspilnoi nebezpechnosti 1 kvalifikatsii zlochyniv. Pravo i
suspilstvo, 2, 206-214 [in Ukrainian].

8. Zharovska, H.P. (2001). Formy spivuchasti v kryminalnomu pravi
Ukrainy: problemy dyferentsiatsii. Naukovyi visnyk Chernivetskoho universytetu,
issue 125, 96100 [in Ukrainian].

262



BicHuk Aconianii KpUMiHAJIBHOTO IpaBa YKpainu, 2023, Ne 1(19)

9. Kvasha, 0.0. (2013). Spivuchast u zlochyni: struktura ta
vidpovidalnist; IDPNAN Ukrainy; RVV LDUVS im. E. O. Didorenka. Kyiv [in
Ukrainian].

10. Kvasha, O.0. (2013). Spivuchast u zlochyni: sutnist, struktura ta
vidpovidalnist. Doctoral Thesis [in Ukrainian].

11. Mytrofanov, L.I., Prytula, A.M. (2012). Spivuchast u zlochyni: navch.
posib. Odesa: Feniks [in Ukrainian].

12. Mochkosh, Ya. (2006). Formy spivuchasti u kryminalnomu pravi
Ukrainy: problemni pytannia. Pravo Ukrainy, 3, 113—116 [in Ukrainian].

13. Novytskyi, H.V. (2012). Spivuchast u zlochyni ta prychetnist do
zlochynu za kryminalnym pravom Ukrainy: problemy kvalifikatsii. Donetsk;
Yuho-Vostok [in Ukrainian].

14. Orlovskyi, R.S. (2014). Istoriia rozvytku kryminalnoho zakonodavstva
pro formy spivuchasti. Pytannia borotby zi zlochynnistiu. Kharkiv: Pravo. Issue 27,
3949 [in Ukrainian].

15. Orlovskyi, R.S. (2019). Teoretychni ta metodolohichni problemy
instytutu spiv uchasti u kryminalnomu pravi Ukrainy. Kharkiv: Pravo [in
Ukrainian].

16. Tkachenko, V. (2007). Forma spivuchasti yak kryminalno-pravove
poniattia. Visnyk Kyivskoho natsionalnoho universytetu imeni Tarasa Shevchenka.
Yurydychni nauky, 144—146 [in Ukrainian].

263



